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Your minute of 11 October to Mr Heppell asked for advice on various aspects of 

the current litigation and the related Sunday Times campaign. 

2. :I attach a paper which has been prepared in consultation with medical and 
legal colleagues, with Medicines Division, and with Finance. Part I reviews the 
current position both on the litigation and on the Macfarlane Trust. Part II 
considers a number of options for making more money available to the 
haemophiliacs. None of them are without difficulty; the cheaper ones are 
unlikely to buy much peace, and the more expensive ones run a severe risk of 
knock-on effects (eg on other litigation against the licensing authority, or of 

setting a precedent which would encourage other victims of medical accidents). 
And it is likely that Treasury would resist any additional expenditure so long 
as Counsel advises that we have a good chance of winning the case. Our advice 
therefore remains that ministers should continue with the litigation and should 
not signal any readiness to provide additional funding, beyond the steps already 
in hand to allow greater flexibility to the Trust (and a veiled promise to 
consider topping up when it is needed). Ministers are also invited to consider 

the possibility of responding to the more inaccurate newspaper comments, so far 
as this is possible or advisable now that the case is before the courts. 

3. MS(H)'s specific questions on the Trust are covered at paragraphs 5 and 13 

and Annex B of the paper. 
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CO N i E N r  L 

Litic;ation

1. Following previous discussions with Ministers, the Department 

and the other 'central defendants' in this action (Committee on 

Safety of Medicines; Licensing Authority; Welsh Office) are 

presently acting on the policy that the Plaintiff's claims should 

be put to the Courts, and that all allegations of negligence 

should be contested. Officials know from a meeting with 

representatives of the other defendants (Health Authorities) that 

they are assuming the same stance. Facts are still being 

collected for Counsel, but officials believe all the Plaintiff's 

allegations can be successfully countered. It is also known that 

the Haemophilia Society sought legal advice some time ago on 

whether actions for negligence might succeed; they were advised 

against pursuing such actions. 

2. MS (H) has seen Mr Wilson's submission of 18 10 89 on the 

question of whether the duty of care issue should be taken as a 

preliminary issue in the HIV (and Valium) litigation. He has 

commented that he does not think it would be to the Government's 

advantage to do so in the HIV cases. Counsel has advised that he 

sees difficulty in raising it in one case and not the other; he 

has suggested a possible approach and this is set out in a further 

submission coming forward separately on that issue, Minister may 
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also wish to note that Counsel for the Health Authorities has 

indicated he will wish to raise "duty of care" as a preliminary 

issue. 

3. Our Counsel also wishes to take other preliminary points eg 

whether the Government's alleged failure to take action to protect 

haemophiliacs against hepatitis is relevant to HIV litigation. 

The upshot might be (especially if the duty•of care issue wire, 

after further consideration, to be run in the HIV case) that so 

much of the Plaintiff's case would be removed as to undermine the 

whole case. The legal Aid Board might reach the view that the 

Plaintiff's chances of success were so slim that the case should 

not be funded. Counsel has advised that there are better 

prospects of success for those small number of Plaintiffs who were 

infected between heat treated factor Viii being introduced and it 

being readily available in the U. 

4. If the preliminary points did not succeed, the defence would 

contest allegations of negligence at the main hearing [probably 

early 1991]. We believe that we could present a robust defence, 

given;-

ii. the very considerable efforts made, once the nature of 

the threat became clear, to protect against it (eg screening 

of blood donors). 
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Macfarlane Trust: Current Allocation Pcuev 

5. From the outset Ministers have made it clear that the £10 

million given to the Macfarlane Trust was not intended as a 

compensation payment to HIV infected haemophiliacs generally, but 

was to help in cases of genuine financial need. The Trust's 

allocation policy is set out in Annex A. Recently, they have 

extended help into the mortgage field in a limited way. Initially 

at least the total amount available will be-relatively small (up 

to Lim) and help will be in the form of an interest-free loan 

towards part of the house purchase cost in return for an equity 

share. Outlays from the fund are now running at nearly £2m pa. 

6. In allocating funds the Trustees do interpret 'need' in a 

broad way and officials have encouraged them in this view. As 

MS(H) already knows, there have been recent discussions on this 

issue which we propose should result in an exchange of letters 

between officials and the Trust. Our letter would confirm our 

understanding that the Trustees would not make more limited offers 

of help than they would otherwise consider reasonable simply to 

conserve funds. The letter will also advise the Trust that the 

right time to approach Ministers for additional funding would be 

when funds were sufficient to meet commitments for only another 

two or three years. The proposed reply from the Trust warmly 

welcomes these reassurances and the formal exchange will take 

place shortly. MS(H) may wish to note these developments and 

consider whether to publicise this via a Press Release. 
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7. If Ministers are minded to review our current stance, 

possible options for dealing with this litigation and/or for 

increasing the financial help presently on offer to haemophiliacs 

are as follows. 

8. The Haemophilia Society, MPs, the Press and a substantial 

body of opinion within the NHS favours an "out-of-Court" 

settlement, so that those suffering the effects of HIV infection 

can quickly be assured of financial security. 

9. If the case is lost in Court, our Counsel suggests awards 

would be £50,000 for a Plaintiff with no dependants and £150,000 

for those with a wife and family. We do not know how many 

haemophiliacs with HIV will pursue action but if all 1200 do, the 

total cost could be in the range of £60m to £180m shared among the 

defendants. An out-°of®Court settlement (to forclose any future 

legal action) might cost at least two thirds of the total damages 

the Court might award, ie £40m-£120m. If the Department took its 

own initiative to settle out of Court, it would have to meet the 

whole bill itself. Ministers may find it difficult to persuade 

Treasury to find money for an out-of-Court settlement at this 

stage when Counsel feels the Plaintiffs will lose. It would of 

course spare the Government what is likely to be a considerable 

sum in costs of the litigation, both directly on behalf of the 
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the 's and indirectly through the Legal Aid Fund. The trial is 

likely to take 3-5 months and will involve at least 3 QC's about 6 

juniors and all the necessary Departmental legal medical and 

administrative support. 

10. Since the early 1980s, (with the Opren case still continuing) 

the Government, in its role as the Licensing Authority for 

medicines, has been involved in a number of curt actions. So has 

the Committee on Safety of Medicines (CSM). It has always denied 

liability and resisted any overtures to be involved in out of 

court settlements because of the implied admission of liability 

and the risk that it would encourage further litigation and public 

pressure for similar settlements out of court. There is already, 

in addition to HIV, potential major litigation involving 

benzodiazepines, and the IUD Copper 7. 

11. Whilst there may be unique features in the case of HIV, 

officials do not think that any out of court settlement in that 

issue could be effectively ring fenced so as not to create a 

precedent. Any such settlement would need to involve the 

Licensing Authority and the CSM ® it could not just include the 

Secretary of State in respect of his NHS responsibilities. It 

would accordingly be a precedent for similar out of court 

settlement of other claims against the Licensing Authority and 

CSI . It would also be likely to encourage further litigation 

against the Authority, which would be damaging to the integrity of 

the licensing system. It could lead on to over-defensive 

licensing decisions and reluctance of academics to serve on CSM 
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and other 54 advisory committees, on which the Licensing Authority 

is reliant. 

12. Even if in principle Ministers were inclined towards an 

taut-of-Court settlement there are some difficult questions of 

detail to be resolved, some of which might prove contentious. For 

instance, should the award be restricted to Plaintiff's in the 

action or offered to all. HIV infected haemophiliacs? Should there 

be a standard amount or an award tailored to individual 

circumstances (eg whether legal costs had already been incurred, 

whether full-blown AIDS had developed, number of dependants etc)? 

In the latter case, would DH itself determine the schedule of 

awards to be offered, or would they make a total sum available and 

invite the Haemophilia Society p.. or the Plaintiff's solicitors 

to allocate it? 

13. The Macfarlane Trust could be given additional funds, again 

on an ex-gratia basis, Realistically the Trust Deed would need to 

be amended to place minimal emphasis on "means testing" and 

perhaps to allow substantial help with loans for housing etc. The 

additional amount would be a matter of judgement. At one extreme 

an addition £5-flOm would at least indicate that the Government 

were sympathetic to the plight of haemophiliacs. But it would 

still leave compensation in the UK behind some other European 

countries (See Annex B). It would be unlikely to buy off the 

litigation (and might even be counter productive if it were 
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regarded as too mean). At the other extreme, an injection 

sufficient to satisfy the Plaintiff's financial aspirations would 

involve a substantial amount moving towards the likely range of 

costs for an out-of-Court settlement. it is difficult to assess 

whether increasing the Trust Fund financially will meet the 

Plaintiff's other motivation(s) for the Court action, viz to 

establish official recognition that they have become infected with 

HIV as a result of contaminated blood products. Some might proceed 

with litigation in any event. Moreover, there are signs that the 

haemophiliacs are looking for a lump sum without having to submit 

to any 'needs' test however generously it is effected. 

Channelling more money through the Macfarlane Trust might not 

therefore dissuade many Plaintiff's from the Court action, even 

though it might reduce the (now very extensive) public sympathy 

for their cause. It is also possible that if haemophiliacs had 

received reasonable compensation the Legal Aid Fund would be 

unlikely to continue support,and thus effectively reduce the 

likelihood of litigation continuing. 

14. An amount could be allocated on a "no-fault compensation" 

basis that would provide an ex-gratia payment to haemophiliacs 

without either admitting liability or involving the Macfarlane 

Trust. The advantage of this option is that:-

a. by removing the stigma of means testing it may make it 
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for their injury -- some might wish to pursue the claim in 

order to pin the blame on the Government, but if only a few 

persisted in this way the action would collapse. 

ii. it would be evidently a direct payment from Government 

rather than from some anonymous 'special fund'. 

Costs (for a scheme likely to prove acceptable) would be similar 

to those for Option A. Ministers have opposed "no-fault 

compensation"® schemes since the Pearson Commission reported in 

1978, largely because of the knock on effects; we would find it 

difficult to find convincing arguments for why haemophiliacs were 

thought a uniquely deserving group. 

15. An option mooted by an NHS Haemophilia Centre Director 

(attached to the Haemophilia Society) was that a Commission of 

Enquiry might be established. This could a Cher assess the 

government's record over the relevant period, or consider the case 

for an ex-gratia payment along the lines of Option C, or both. 

officials believe this would need to be linked to an interim 

ex-gratia award (perhaps to the Macfarlane Trust) to overcome the 

recurrent argument by the Plaintiffs that however the issue is 

resolved it should be with all speed. The eventual cost of this 

option might be similar to that of Option A (or C); the advantage 

is that it might be slightly easier to avoid knockon-effects, 

since we could always refer back to the Commission of Enquiry (C 

of E) judgement that haemophiliacs were a particularly deserving 
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16. As a matter of general policy the Department has so far 

maintained a low profile in the face of critical Press and public 

"rehearsals" of the HIV litigation. This could be taken to imply 

inertia or lack of concern. As a final option, on its own or in 

combination with one or other of Options A & D, the Government 

could take steps (within the constraints imposed now that the 

matter is before the Courts) to set the record straight. 

17. The allegations and misinformation contained in the Sunday 

Times campaign have already attracted Mr Justice Ognall's 

attention. He is being provided by our Counsel with material 

relating to the Opren case, and Mr Justice Hirst's response, to 

help in deciding whether a Court Order might be appropriate. If a 

response would not itself be held in contempt, a parallel history 

of the facts could form the basis of a Departmental Press Release. 

Distorted comparisons with compensation available in other 

countries (often more limited than the UK's) could be challenged. 

Annex B to this submission rehearses the possible response to the 

main points mentioned in the Sunday Times campaign. 

financing

18. It is highly unlikely that Treasury would agree to providing 

any substantial additional funding, particularly as the advice 

from Counsel is that we would win the case in Court: The 

Department's own resources are very tight: there is virtually no 
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flexibility this year and already strong pressure on next year's 

resources. These mean that an out of Court settlement is not 

likely to be a runner, and that it will be hard to fund any lesser 

concession. 

19. in the light of difficulties with Options A, C and D, our 

advice remains that the Department should publicise the extra 

flexibility we have offered to the Macfarlane Trust but continue 

to strongly defend the Court action. Attempts could also be made 

on the publicity front to counter the critical reporting so far. 

i. whether they would wish any of the alternative options 

to be worked up in more detail; 

ii, whether they would wish us to begin soundings with 

Treasury on the possibility of increasing, by whatever 

means, the funding available to HIV infected 

HS I 

October 1989 
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CONFDENTAL 

Payments from the Trust wM be of twokir ds: 

l S payments 

2 Regular payments . towards the cost of heating, diet or laundry etc. 

Strtgte payments wiil be ava1abe to 
a People with haeTp ia who are HIV positive, and to the families and 
dependants of these people, 

b VV ives and children of time people who had haemophiia, were HIV positive and 
who have died. Children wit be eligible for single payments until they complete 
full-time education, or reach I J years, v$sichever is later. 

c Parents caring for a son with haernophiha who is HiV positive, provided the son 
lives with them. If the son has died, payments may be made where the need is related 
to HIV. 

All grants are authorised by the Allocations Sub-  Committee of the Trustees, which 
normally meets once each month. However, this Committee has delegated authority 
to the Administrator and Social Vbrker to make immediate payments of up to £500 
which fall within certain guidelines. 

i

. : ' ., 
I_I I 

Regular payment 
This system of payments is intended to top-up the income of people on low income, 
whether from low wages or from benefits. It is aimed at assisting those people who are 
finding it difficult to meet the cost of heating, diet etc, particularly those on benefit who 
were unable to obtain an additional allowance for these costs. 

The regular payment is meant to relieve the constant worry over basic day to day 
living costs that some families are experiencing. It will be assessed on the basis of 
weekly income and expenditure, but will probably be paid on a monthly basis_ 

Regular payments will be available to people with haemophilia who are HiV 
positive and meet the conditions explained below. They may also be available to 
dependants of people with haemophilia who have died as a result of HiV/AIDS. 

People who qualify for the regular payment will still be eligible for single payments. 
The amount of the payment is based on trying to ensure that the net (disposable) 

income of a household will not fall below a level which allows adequate heating and 

diet and some balance to maintain the quality of life. 
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l hr, r equu ed net income will be calculated initially on the following basis. 

Householders - couple £65.00 

Householder - single L45.00 

Additional members of the household/family 

Single adult £35.00 

Children under l 8 years £20.00 

A figure oft 3 5.00 will be added for each member gf the family who is HIV positive. 
The actual net income is the sum of money which the person, or family has to live 

on after deduction of housing costs, and fares to and from work. It is the 'Take home' 
pay after deduction of Income Tax and National Insurance which is used in this 
calculation. Family Credit and Child Benefit will be taken into account together with 
income from any other source. Attendance M owanct and Mobility Allowance are 
not included. 

If the actual net weekly income is less than the required figure, the difference (up 
to a maximum of £20) will be paid by the Truse The following example should 
illustrate what is meant: 

Mr and Firs Smith have three children aged 9 years. 13 years and 15 years. Two 
children are HIV positive. 

Qualifying figure for this family. 

Parents _ couple ( ) £65.0 0 
Children - £20 x 3 60.00 
2 family members HIV positive 70.00 

r4i sI 

Take home pay 1220.00 
Child Benefit 21.75 

Total  £241.75 

Deduct (weekly rates) 
Rent/Mortgage £35.00 
Rates 15.00 
fares to work 10.00 

Deduct £60.00 

Actual Net Income . U81.75 

Deduct&tualNetlncorne L 181.75 
from qualifying figure L 195.00 

£13.25 

2.s 

► ' ■ • rb .R a ~f 

The Macfarlane Trust. PG Boo 627, London SW t OQG. Octo r 1988 
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ANNEX B 
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i TIMES 

HOME NEWS 5 

A young wife is making legal 
history by suing the Govern-
ment for damages to com-
pensate for the misery of 
watching her HIV-positive 
husband suffer and for her 
own fear of becoming 
infected. 

Solicitors have issued a 
High Court writ claiming 
damages from Mr Kenneth 
Clarke, the Secretary of State 
for Health, from Sir Patrick 
Mayhew, the Attorney Gen-
eral, and several regional 
health authorities. 

The woman alleges that 
negligence on the part of the 
health service resulted in her 
haemophiliac husband 
contracting the HIV virus, 
which can lead to Aids, from 
an injection of blood-clotting 
agent. 

A detailed statement of her 
financial claim will be submit-
ted later, though it is not 
known when the case will be 
heard in court. 

The couple, who live in the 
Midlands, are keeping their 
identity -secret but they have 
authorized Mr Steve Bennett, 
their solicitor, to speak for 
them. Mr Bennett. whose 
Birmingham firm, McGrath 
and Co, is handling claims for 
t00 haemophiliacs, said. 

"This woman is seeking 
compensation from govern-
ment departments not 
because she has contracted 
Aids but because she is "at 
risk" of doing so through her 
husband." 

The writ was issued after 
advice from leading counsel 
that the "intimates" of - 
haemophiliacs had a case for 
seeking compensation. When 
the woman, who is in her 
twenties, submits her state-
ment of claim, it could set a 
precedent. 

.̀Wives suffer the psycho-
logical damage of worrying 
whether they will become 
infected, remembering the in-
cubation period can be three 
years. They also have the 
distress of having to watch 
their loved ones suffer and 
die," Mr Bennett said. 

The High Court has ap-
pointed Mr Justice Ognall to 
oversee the hundreds of civil
cases pending from patients 
who are infected from un-
screened blood. 

The Prime Minister this 
week in the Commons re-
jected a Tory backbench call 
for immediate compensation 
for haemophiliacs who caught 
Aids through contaminated 
blood. 

Friday i N a-89 
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THE TIMES 

® Urgent steps are needed 
to protect women undergoing 
artificial insemination treat-
ment against the risks of Aids 
infection from inadequately 
screened donor semen, 
according to the British Medi-
cal Journal today. 
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