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HEPATITIS C©

Thank vou for your drafl. 've amended it & bit and would be grateful for your
views. In particular -

arg we happy o name names here {le. the wretchsd PEE?Y rather
than leave it impersongl?  Should we not perhaps say thal the
papers seem to have been destroyed?

- arg wa happy with the recommendstion? Um not sure that 'vs
madse it olear snough as to why we think an Investigation is
necessary.  Would it reveal anything about the content of the
papars’ (The labyrinthine mind of Dr Metters may be sparked into
actiont  Can we gay what the conssguences it not having an
inguiry are? Cr what alternatives thers are? 've added one thought
in sguare brackets in the final para.

Parvagraphs &-4: are these in the right f‘x?”*é?? What is the difference
batween the files in para 2 and the filas in para 47 Coming 1o all
this cold theses paras are not sntirely cles

Who should this be copisd 10 ~ depsnding on whether names are
namad, and what marking should it have?
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ODRAFT
Chris Keily From:  Marilynne Morgan, LEPG
Date: 7 March 2000

Copy:  Anits Jemss
Charles Lister

HEPATITIS C LITIGATION

Isaue: A potential problem in relation to the disclosure of documents in the
Hepatitis © ligatinn,

Recommendation: Leading Counsel has suggested thet the Departroent sets up a
small internat investigation o determine what happensd in this cass and to make
represerdations 1o pravent such a thing happening agaip.

Tirning: ?

Backerourgd

1. There are two types of Hepatitis € claims:

- claims from those haemophilizes who received blood products,
HMeat trestment destroved Mepatitis C and the claims against the
Departmant relate to a period prier to 1985 when they were given
untreated biood products. Unfortunately, gquite a few haemophiliacs
were infecied with IV, They were paid out under a scheme
organised by the Departmant. At the same time they undertook not
to sue in relation to Hepatitis €. The Department has on its books

ning cases puiside the schems which are presently staved;

- patients who received blood transfusions of individua! donations of
blood who were alse infected with Hepatitds €. A reliable test for
HiY cams ento the market in 1883 but the first tests for Hepatitis C
were not developed undl 1889, Blood vansfusions continued
batween 1989 and 1981 when the asxistence of Hepatitls © was
known but the f{ests in the UK had not besn introduced.,  The

Departiment is not a parly to this litigation; the partiss are thoss
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who received blood transfusions, representsd by Deas Mallen
Souter, (DME) and the Nationg! Blood Autharity., Through @ process
known as “non party discovery” the Department consented o han

over the papers which it had,

The litigstion 1o which this minute relates is in regpect of the second category,

but may have implications for the first,
The disclosure process

2. AL g time in the mid-1990s when the QS;}&E"SW”HI thought It wag going o

be s major party In the litigation, leading counsel, Justin Fepwick QC, advised us

e e ’3 Vg o by %ﬁf o e
i be prepared. Dr Rejmen | w%“z@%ﬁ;ﬁ%\xﬁ}a was ‘axfefienced in other mfc::svw;f

CRR N 4

N

Frenned

exercizes, axtracted relevant documents from the fles, The files wers kept in
the Department of Health until February 2000 when they were disclossd 1o
DMS. At this point, and picked up, | am afraid to say, by DMS, it became

apparent that the documents werg mcompisis.

KR Anita James, who took over condust of the cass in Juns 1889, was
gware of another source of documerts.,  To that end, she had tslephoned Dy
Metters' former Secretary  the having retived) Nrs de Sampayo to ask for Dy
Matters' papers which she had seen when she was pravieusly in Sol Litigation.
Dr Wetters hagd been chainman of the committes which had locked into the
adeguacy of the tests and given fingl advice on thelr introguction in 1881,

transpired that Mre de Sampavo hed bad o clearout when Dy Metlters retired and

that the copy papers no longer exisied.

4, When DMS carme back 1o the Department sbout the gaps in disclosure,
Charles Lister, sought to retrigve the registered files for the period covered by
the disclosure {1988-1881). He has been informed by those at remote storags
that the files relating to the Advisory Committee on the Virological Salety of
Biood have been destroved. They were apparently marked for destruction at an

early stage,
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Counsel’'s advice

5. Afrer discussion with me about the situation, Anita James and Charles
Lister consulted Justin Fenwick QC on 37 March 2000, Counssl guestioned
both Anita and Charles as 10 how they knew the documents had been destroyed.
P gather he was rather inoredulous about the matter. So Tar as immediste actdon
was concerned he agresd with our view that we write o0 DME; & copy of the
fetter is attached. Qbvicusly, what has happenad i a potential source of
embarrgesmant, [t may well be that DMS will acoept the situation, but, i DMS
do cause difficulty, more money than might otherwise be spent will have 1o be

spent on the settisment,

&. However, the real problem is in relation to the stayed Htigation {the first
category mentioned in paragraph 1), There, the Department has a duty 1o the
Court not to destroy documents. The claimanis are representad by J Keith Parke
and OGrabam Ross — the lalter o frequent corresoondent with the Department.
They are not known for their reasonableness and we are all of the view that if
thay get wind of what has happened, there will be adverse publicity for the
Departroent.  Mr Ross uses the newspapers es a means 1o an end. Counsel's
advice in relation 1o the stayed litigation for which these two firms act is that if
necessavy the Department will have to settle their cleims. I relation to the
biood transfusion cases we are negotiating a settlement that the Department is
to fund with Davis Amold Cooper and the Nations! Blood Auwthority;  Counssi
advised that f?m ”,}ssg:a“*r ef";t %uéu advise Ministers about what has happensd

larid hx)aﬁz&r& WE dmrg “5;;“% am:é makmg} sure Davis Arnold Cooper who act for

the National Blood Authority do not make a fuss {and in this regard he propossd
it be done on a counse! to counsel basisl,  [Anita: | have probably confused
thisy | oan’t work out who DAC are. Should para 1 be expandsd?]
LdAc = N £ A

7. in addition Counsel was of the view that there should be a small, and
probably in-house, investigation into the destruction of the documents. The
investigator should interview Dr Metters, Wrs de Sampayo, ths person at DH
whe signed the destruction authorisation {whom we know o be gtill ot DH) and

D Rejman. This should not be & witch hunt but the invastigator should report

WITN5426213_0004



and make recommendations about such maiters in the future., Counsel was of
the view that as part of the investigation Heywood Stores should be visited, In
this way, the Department would have audited what has happened. 1t ocours to

me that this is a function which could properly be cartiad out by internal sudit,

Recommendation

8. This does appear 1o be a one off case.  Sol Litigation haz handled thres
othar major writ aotions of this king and will undoubtedly handle others, They
have no experience of this kind of thing happening before.  But squally we
cannot be complacant,  More importantly in this case we have a duty to the
court which | belleve we can satisfy only by undertaking 2 formal audit of what
happensd. My own recollection is that the only thng such g thing has happened
before ~ an {ssus involving the Lister Institute (no relation) in which vital papers
ware inadvertently sent 1o 8 land reclamation site - an infermal nvestigation was
held] By sdvice, therefore, is that such an investigation is held land that

Ministers are informedl

fSigned!
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