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Issue 

I I his note seeks your agreement to a proposed strategy for settii€.g litigation 
I n.€€s,. i t=.. ." :itn nal B m d `. t.( a:._;E 1 -l?;.t i, a l?,ou in

Onliz . E s CV) l. l3 ? lnod j , "b9 fl
t if t'a/1 n b.:I  lid Fit t_G.3, t sti3ii.w t. ° 05.

. in rt°E, :i;'N a'f i  nmepy 1 inns rd. no n urn of.ham C.t thni. 

to de 1i1 N1,~19s A.a53.: . tf b } n C t'm W.Iar N d s!Gu .is A's ,tkoLt;%'t 

S 'TE`•u U.K '.1pp `o a',.fl, and . have already met Susan Dnacuu to discuss 

(S tions;

s tt!~.'p ti t li gru1I n
p

h is i i i
i  

~I a p saA < c in! . .c: I ,. given Mate. we 

)

n e s ..f .. .tt

,{

t f j  ..n t .~.iaSk  a. 

{

a ane. to fmca phihoc k a i i ( ~, 4 1. ad it ~: I"J 'C dv ,,; 

h i €i~L.t ~'+ ''~,1 3f..h prior to k 9~5. 

.. .. 

i.3. 

g,, 

1 ,mi d.. ¢. ~. ~~ t£  :his ~, to to Sri .,'I C. ti aeon, . . , lane Fin and$ nn rhs(14 cane . u i in c ~'e 

}i,l i £ ,,, ctrl ' III 111551 ,,on 1a1 0' )" tt 4.. 

4. Ti he case cov es to trial in Octobers and costs mu mot_t tin daly.:A€t urgent 
decision rs therefore needed, 

Key Facts 

" iics,, are as t ;iIo ,s: 

(ii l 1 S "epic  ni ec:led w',th l€:.'.: v. :: ~ tt~m , ar   anaiiu the i t:SA. The 
trios: of As b lead cases is Ps to ,w1 I.7,, 3 wstober 29 .,() ?ait (€ t,;d to last: 3 

months. Fl-ac Department €. imt < pat/in P Iiu rataron; 

/ a s . T .. [[ 44 pq y{ ., 
8 ] t,,._ s.a.f. :at...<a ~bar~, .nt*.: L,ai (} k~ c-wd Ir aY R:t 4„ ,, Cc b i-  Grpt; S .ro}.. 4,:i l3)'. .ts.i (.t 

Snpicnibcr 19j E n la': T, aa.., b IC 4' screening wa . :; ; •t it -e iii he UK. 

{iii ? the case is hem r F hrc,u zht under the :'c3€ tirl .cr Protection .Act 1987 I -PA 
Wit is lea a to on, lahiiht for dt. ,.u%, ,Toil of ': S lt , elms   product the 

di.tll"'rd n  is pmadu ,tt .__.; t. . `. •;S , .d amoipO to 1:7..3 €t hi- odl3 I he 

I @„ k;'7 i..1ta.:S Its 1^ o ,l l x.:: , i !€ i 't Ll .1t4.`

. «. «.. ...may   f. . ::: E..i••:`:; i.. ,:...::  ":„':~  ::` Y . „.....  . ,. ,.... .. .. . ,.. . .. . 
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was defeota 'e " ath n the tie in o.l`tl e ; e and ' .tether" Nt A i. Y, e 4-a ":state 
of the an"  defence; 

(iv) the hepatitis C vdru 1 w as I ins al l 
 Icnti ed in May 198. Only then did it 

become possible to 'ter atop a iJCV-specttac: screening test. Which became 
commercially avru €c<a.ie n December 1989, One of the questions the Court will 
need to decide i by that date screening ; .ai 'alit reasonably to have been 
nttc3£.fi,; act t~ ti the Is BA f is us: cc: t.=,ia:l Ltt_re Court will arrite at art 

data .halt eptcsjsl €"

(v) the . K was., by some s ,ay,, the last n, the mains ;dev $ opped countries to 
et. d .. $, .ini. for 1 ft \ in t. babe. .?. he US li c, sedi t.`,':. ,o, test. 

ant ];axt"E dine ,,<a. ...i.i s, its ':4 t £ti>ld aid ,..4.a,3.. €i,++lt.ai:}.i. couttir€cs

st.cw'"fiti ire sat ?cycat,At: t l t t :.E;t?t 's crc eoataruionsb rth ._ Lfint1 

ta t: -- . 'ci.ci...alt.?aa ..k,t. €. coal 'irene 'its of ihe ii„is xwJt, towed b' a

rata t ad lice is that t inc re 'un t,ct;r to stand up to serious scrutiny at court; 

(vi) ;:i,i`'s is - on t e i .t. .,d.: iis,s,' of tii._ E KY screening test ht h 1 ~'c ;'; 

i Eis. at s£;,3t ii L_~ 4.3° z '13 Cl., 4Th 01 ti a,  Cal 5rlt~:

t.,\C l' 51: t.r. . ..Sw a i:l lnr i °'nIH, f4th in, ante ini nnuE `lit,'tart

hi nt t' . .., smiriended ti,; introduction, However 1 rti' lies 
.i ,_s l .,.i:€terzt:st €'i . w :"eeeni y test become available rind

,anseas hrkeii( i  AC\SB Sacked be the f" crartment i to halt the ins; nis] tit .t ^t 

:h fri sass lion Cii nut t ,valuate ih rum E 

(vii) trials of f

5

the new test e t3 ' iti €//1 ta lus °'; : , i 4 t 

until

t, iit `';lc. 

t

i 

t:lansf`usion, centres. 
.,
bas ' cats :. c(rn iu3. ,, to i '.'„ tl ten 

44 ,is 

t. l"9trodu~_,. .f across all 14 ;;ar 'is in Sepia iber , 9£ ' t led 0 a as::,in,,

Where brie „cu  a tll;!"d irsd, a hat : of l'i,rtlihi b £ id df ,iai,ot 8;..-;t'::' kin: 

screened ned for *:{ { . y fi,., n \4rp4 1001 !: 7t14 ands. w. lint', i £ 1 c' St t ,rc not:. 

Likely t_ utc nre +tat the Conrt Case. Advice from Counsel 

The ` i tlxl::€k: °ate presorrted I s il th ease has s Rat ;rreviorrsiv 1''s e., tested in 

Court Branag'.lily it mind, C_ iunsst s ad ice is that there is an riots k thence that 

all we :.;1mm: an t alit succeed if the can so, Vl il'C the court an one oldie i- >ll€3wi.ng 

1t.od as a dcJacuw priidir t: because la,„iet.ts who receive blood do not 
it to be contand .ead wah  a virus capal e o:1cawing serious illness, its 

51 514) ) was tt+wf. such 'a' p., sutas generally  wee. entitled . to c i „'ct' and was 

tli ,i w core delve°€ € r aithnt : meaning of the Act. Although t .aw sel thinks it 
unlikely that the Coat : 4so:ilss 'adopt such a crude approach, the claimants  will 

pu rh liar t to Ii see the issue w. to a ,, to We l:, mope ;Eli i ..Onrt at, Jo ace usre;`< tutiat

to acrsuadc the jttd. e to oe4 a ..€e., tt .<ti ic t ~. to "'Alc La 1 an.tt s ll 
Cmdouhteedly renew he alei'pis if the c'asc tr q .,

t',.i yl srrr?'ogate,tf:`Sf,',3a~, hi, a a "t%_.;•t "Cr general hr ..~ol.eel :.... tatter t..rait ' , , 

1!ic a steer m ate.. wti:C;,.ia ant CCV_ The cI,t:natnis a ill, tunic ila:_i' 
_ruses, i.? to

: t t i. A >Ul.l. ..z ,. .,.'ii t.f,]ts„_ t'+.' 'educed the tat ,. ..ttl?.@ .ii
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therefor., have hec;a introduced betbre the screening test became as ail,-i1 . 
wever. .:'€:e ivliabilitv'ofthis m m e8 oftestltg aces al, al acme cnoversmaL I= 

w s .11tc d,uc~d ins some countries t ae Germany) v;; th w: e t uri,. €_eso!ts but 'v as 

e...li wt d ;si the t tK and other , , S.'r gate teshne v £:;f.i l,..bl. iie to a l.aF e 

nusubei" i..s _i>t_a,, "po imises 4"4 g" f.i.wl. ;.' d'pKtmg h : bl,r iO su gyp. ;, `s;nd 4'ou ! not
.

have made lilod Wk fin . tie ilk ' 'Lila s> t it l 4 have Hx.o less. (ounsc 

therefore d vats .ha a 1. i u utt] r hi sat wit _ cit e#. { is surrogate 

testing fell hUos the 1..v _l of saUt-": that aeioils nctaIiy e'-e c1;iit lx  to 

expect. 

7. l these a.r xeumet,i s Peril the Court will need to decide when it would  have been 
a reason bje ho it he U, t-",. to :°0rofuec,'- suvening i .', €,1,i:..Ll SC. ;, #.tx.. as .w.. ,aN 1I.. .ire t 

tot the R,e :i..s>:t.'tA, .Ld z t wee Uvf'.!, ia # th t.:`s :j., ii &. ,.i<.t.4;a to Iwes .;h. .. 

date ii '.; e. o ct. € 1 ..
1 = E,n f{ a a C .? w .l ic thsi J ews s11.L,nw! 

after \lcm Ut . .ee r'ar , 1. sew to succ 'ed and them iM ? ' u .. . 9 . tt i 

to. ,trti.ta I s #` I . , thy ";cc em. T;t sp' ,`.iihk that the(c£:#.tft 

V  

€ea) #ch. a..Litl ~t date end 

„t3£ :1..: 1 ., 3; at.4l:t` l  Its G#1' `£ jti €(..-E; t73 c w tt .ig 3"" Ĵ the ._" V  in \ :i . i;)I t 

a #1r E toOSihid he sciI c a 1i owed tai; )`.. 

Proposal fcc an (nit of Court Settlement 

S. U( eH t}1'., Ui Uc t al w' e. been convinced by the arguments put forward by the 

l;it ....,.1 0.: 3.°li:'%iii no tike It{x s r'; act €. ..: iat .;k,:lt%". # lr.. ;'r ,: EC .9ll'x"`` €:l'1 

:fit' , , to s'1tk tIc , o °; € : t ol~court, This heroic 

car t 4 ,ne to Cent t there 1_s i £ i c link di to' :t i < due ,;.Pliability 

w z 3 _t In. a flat (bye :_ om Ai€., I flaetmrd :Sher \'la 

EE

1Q9t. 
1.{:'% t ~<~ dd tdm :.i lt. a 2 €` . $.d`.'tf. set aiv the C' -%'.€ct C$..: to f , mean i3e of 

€:115i1._r Hie 3 am- attwl Prat..{ t, .k1fl Act. cctit 'h ;(3C ,d_ inmaa on h thi n` 

• a tri (starting October 2000) would involve a good deal of iterative 
publicity: and 

• cons,decal Ic  imend costs ,': nuld i, e incerr tl acpmc.i male .` * I em pr 4£Cl€' 

from now until the nit of the trial_, 

9. My concern, however, ver, has been around the terms of such a settlement. I want 
to ensure ,hat there is a Cleat 3r s{ emenr tl `3 .lt„ttn tt on bet've'en settlemferr- of [hi . 
litigation and < ur t man ui ued rc bsol to mt'#e,'emato Il,ta. i,9:o ; tines inii.ct +l mm ith t _ k, 

through Wh h oo 31`. 'a luci en the 1 ;Sts of non ne ligem harm. 

lit. The main plank of our argument for ref bsin t paR'ment to hae.mophiliacs has 
been .:alit heat 1 amanimesm to eli !mate lot to worn . shod isf'3''' diets was introduced as 

soon as time I a'Ir1E1 ugc mm as Siv iif '_`'lu I us £U it_i t[50 ' S l.€ iii gist cdluCt`OOf of the 

screening test 1a: t H(V, sti9:.1 a ditanci—al set weet t' ti. be tt tit cd on the' `asi:- .. 
However, we vonil r t3ti . to € em , .o rio iIt..lcuit € i we include in t .c selt;:;t3 COs those 
claimants  infected be.-:..re bernie die screening test became commercially as at Little. 
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L 1 lie ,e pr pe t it  we ai.i. \tA x: 4i to v:t le o'i a. c ai, i;.,.ts .ote cti t. 
a spo, i,... teat. tl£ €  Ii.€rk a lt£`+ hick d E.0 . lk.T U S . 

d ;"of p {"a4:. 'sil [v d'- i1-ri. {:%€:` i}1i....5 ,Il> [ ad  `1 e: duo
z~.oei e en pa, no"• ". .r. ,:,, 

' . 
J T oe 1 spilt t x.t 5 of! 1a as, .se

e. rnu13 4: 6! cla <euntsn ten.fused jt,l .sA..hl££.SAi te 2 May I.P .%0 

rou11. 45 l,r<..1.<Ii._ f ncltl4in4 3 aho'e the date is unl w,'tl} Inn.., use 

ph : E t:l 2. U; 1990, 

Is' o er 'nnid r. .oh to be condsl ~oia d on the 45 dam son ,,.kroup B) halting; their 
.,,, l 

isi..I 
a j31'~< , nfu '.,y>e£id sI C : 1 e tie p A:`..1 f s 't' , ts_ 

12. 't_ , ;,n tee rn € Amin 1  eu nis in fern ei send r~ this a' fo.'t•.'t':fd 

Se 3... "tti '"2,.. - .? s"st t,.'r the lent I rn€< ees 3 to en er we need . ;nn -

I 1 funk f.:1i niould in off 'r be rhund. 

FaUback Poshiau.

13. (live' tI air 4Ut of alas= cl<,,,uants would receive fu m e, Group B may well 
decide that t'ie-. ha °e nothing u lose by continuing v tilt Iitc tr L If this happens, I 
propmn fl at t we e . e;nt:i the otT °r o that it: includes the 8? e I, imartts infected after. 1. 
Januar;; I t }:;r k.:.0  e; H..C'.' ' € e a test beeoene corn i. cL: a .. l<£ . :. '1; w;
would leave. 3l ..1as.t'nant is ,.,r£ mop R i..> opposed to 45 in th e  If r3 .n3,sd'a.,t} r" 

lessen II the e.l.c r[i f,,., in th mp ernibming their IC' lid ,k(.I`=.t.wi , B y dint' lie .,:f t r no 

the availab..:it:y Est' € e ec ce<nr y test:, .t would also still preset  ve the eerie. distinction 
between clainiaan.s ben tang from tit, ltd it r and the .. t., r1=.:1, c. infected 
with HCV Limo_ ,l€ a[00 p:ud cts, 1 bus is crucial. 

14. If this s tier is rejected and the 2.1 (not p B eases , , ,nal heir into ntiot7 of 

continuing to trial, 1, we have: a dO ficalt done (e between 

Option it settle on the Group B case in 'a oIl 1s 'drop  A_ cud the th at 
of ! gat aettOit bus risk exposure to the h ,,n tt.O.rio lohhy. dt ., cu[' Spate 
t . , c poswc tosome extent by of e ng Group H Claimants a lower 

s
ettlement .

ILats 
t  

. rk in b cognition that their c< se 3 i at as strong .This . is could be 

e S,L4. e- .rot: us' a mule ofdino 'a€'t fepeodme en sin date of infection, ranging 

I run ten E S o d .;<e t reap A. ug uennr :6:;>1 tb nfuete tel is Dece..ihcr _ 189 

di t%'. .i S ail in ?1`"S .i sum tc 
Y ..:.i .. ,. ,Sf1.00.0 .d <. :, .4i."e a ~d,. . 'Pd-' e, he re 

l ° sas ; °r. 1 nsi she Js'.t 1 d) or 

t: latltlaa 2. .set 'ail : lro' - A ,itho the jreccsndi£ t n lIe t=amp 
si-.c ln i . .,,+. i.:-hi .ir :.ot£ end d, penned to canter tl, : :-;rr.  :nts set cut at 
lowS a :€ f In) a 4C, ... c '.:ii :.̀ 11 :' sosmmt Is 1 51. 

15. flotla options have potential downsid s: 

Option 1 settling on the Group Ef Ja.. `f . atewould I t ee us eider enormous 
political pressure to give a similar sett,f:ar unt to the €€ :r;.ir l trtrtlri;.' . e: -e we to 
do so, the cost would he considerable. There are currently 2. 70 haemophiliacs 
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~. .✓Axy r. ... ': A+:, I care 4b.]' x t'4 Aivi Pt i 4 t 9 V.,., nt%A.. t£.an, if we )'Tro to 

~. (,iom .he sine ,iv ,€tr. a,, € pored in th c':it of : uT1 settlement €r€tr 
e h x r . 1 tta::: immediate cost txlci bu: r.751m. if 4 .. ve t.; ss 

also .:.:5.4' .. :. ..3.e 4 
to the rea:anoig°'.0OO has.  :;. S.I I<.. k.3 x11 1 h t.4.., '`! w ho dr. 3.., , t 

eri -ease, t,h- 4.,,aa :%aai l i he ,; .x :la:l., l l r 3.~ 

.a alsot,,., I, i... ,. the. £ x ,. 4t'L; I iiht al. 3 opa,, C -,,e Ilos d,'ate, tc don rndF", am 

fit-or :. 4;!r - as maps $a'sb.S e aa~al lEi 4ah _{.t as e5Ut Ut INI I: 

()ton 2 ti ee

0 the lc ;' p7al._-<` . p of L{ .e teia. 11 f.Ra.3'.ih.:t no I :  e.n avoeckeL ..11li,e }z 1i, 

saould>a .'•Lr< Ir t<'b' ` fa #!t..c.ta< 1t1i"thato;';laowscn]Nd. th.e?_ up A 

hr: s 3 l , £... 1. ,.id ado .t; c.tahlp leap on . -) ;:37;: 

bandwagon to sot. ,<... .~.1: cue aired aeonhr 'do ttto 
d, 

:  xl 1 . :<.'. < tt'' e , costs involved III a fe at e ou ,; )#{ { .` i .1f :e tiyz 

__O etc toe €iid. .I" <ta l ° I i;;.,_  ,.E lt -.;:'-I X17 of the C;IBrsuril :€  to:rec ,, ,or 

ti i 7. ;=.row 8t '_ _.< . t 't3 to :d iodide  that hka t z 1 de ath 

. i.. , >tt 
,3$,€Fri 

to %%T.t1t . . 10  :3e , n :k that the E e>sat ° N.,
rt_. Fri La" a {1 .ti.w. .7o '-il'3. t .n ai;. .I`r .  

,,, 1 3tr _ir et : 

a  now .l t: have I<<t'nircWi,.. ns fa.:" I Ore pokey on th: sarerening of 
t-;€, gee ettntla . \R z  a haL .? I., rr.€,C' li„rl, f sty Id, tt€,;;i . I. [,Good screening 

test " we rot . ?e odtt ,i{.. ,<i.. ,:{:x°s ot rio 3,3 Car il li  mn rts or their 

int.a.p::ae:t On r=„.,triei .ng the supply cat food to the ft' 

16, In my via, Option I .,. tl e least attractive hec:usr the :.re ,,w, h,, 

haemophlia to` d '.  Given. the iikeif  n- rd of success in LI,: :IIC3€t is the drout B oases, I 

think . e . shoe Id be prepared to be r b , . and go for Option 1., I suggest, Itow f,r, that
fhe proposed iot.ilemertt and falibate,! C's P t or inc rejected , ., Ct, sec seek 'si further opinion . :t s.E3i; 

from Cotin.~ei or the likely outceare of a trail before ma ail~ t ia. a foal dedsioti (we will 
b ; then have sect  s t<3 the c ̀ , eten e the okcrmants will he Eis '€ j to up port their case), 

Cost of the Settlement 

17.  1. lie -lei -vera helm g rn ; t y at claimants have  no s nc tams. Howevter, arcttim 
lIl, , <;°e I~,,e~ly : 

s

, d ,r<:II:€
))

p :eriuu;, t.itor 
dissaeYasee 

ore€r toe 
neat^ ttneed

zea2f e rs and these 
cartniot tie idea€ti of ,f. in advance.  d.l , reulernen 1. ~1 e! there ore n e•e to be in t ', ,'oparts 

--- at. ir'itial n t' =u t eettla a'ta lss,.tit ri to award Ialr k er p t m.a its to "'hose 'Alo go €iii 

to develop serious 0 nes:-,. 

1$. denier er the current propewel, Cwe.t e:ls:it..el.r ei' i t .zt4 A v ..iuJd '- neive £33,000. 

with th e fire :leer £2 ,000 tar this, 1 ilti . 5 ;((i C e l t.}.3. 550cr carrot , :hose are current 
bear cA .;,~.Os of the level ofd {a, :3wrr t he ye €, E ,, t. ark, I by t1 I 56.E ..tts). This gives 
approximate settlement Costa of 
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I zt al„"_:ff L3m € itiJ > t. t : t v ;. rc,rp  F j o 3 rcefa::nr .,.a: 1 Ms no the 
basis of se%imis liver disease'. 1s i1.as ` a sa a) wnh a i ur t3 I' 4  im YI .4.# i t; i ve he raxt: 

10-20 years 

a1_):?ack Offer: £: .5n initially with a firrther LI .Am needed over the next 10-20 
yew's. 

19. The coai of the s i.`kanet t, wr_ uid be: wet `a €:4:i' m h rO a .SLR. 9 
€'. 

s,~hi g 

.5 Mum u~lt.. . ii.cb I 3A -pa and claii' i .u1_,.t..,.,z :t .,tl ,: at ii }. t) 3' 

A. The `` s ` L ar abiC Io ae-iwomo ate a s  tiewool € I,. :a a x 'k -

„on £,llil.ri do U S pi w jcw.-,'zs, 

. .t, t`: t, in G 3..
. aot 

with 1;0' _.0il . E ..is_ai' 

(};c a setcicioaii i. ; 1 Oh dIe 1Sl, ';hi 

. thiaW o fr r'  o .niq ...a.°.', ..a n F k:E 1t ~. .~E.tii,} 1.,us .? feoed a9e,_ 2 May 1990 
h:. id 

.E/. 

I(( a rto their c kdct2 +, n 1, t`#.dino1'£ t t i ,.. ')•L'r ry 3 ti 11 ii;;' ~ f

claimants discontinue. 

{`alitu'ie± compensation puk! t i ;, Ean, atis ,nth , ,1 er :31a{ y iit i 

on :041% of their c O}7„ n..: t nd",,'Britt .hO,# the T,'Oiai 1

r 3 e to tft o` ti uc'. 

t3;: ri the ohi':rs are r 't€i,the pr€ con t,won that `.hea cl i'k ants 

0.I <''f ini ,3"1t:: c.' is ' cr ti ed, and we :;:d, ow the cas:'. to ,m€ IcL-Cd to trial (subject 

r, , an a, essi,nCnt by C. xi :tsc. of h likelihood of hese cases being 
sucS s ft 1y<ei;:t di# 

3hil p ha ii 
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