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HEPATITIS C LITIGATION

Last vear, claims for compensation against the National Blood Authority were
brought under the Consumer Proteetion Act 1987 on hehalf of 114 poople

infected with Hepatitls C through blood prior to the introduction of a screening
test in September 1991

The Judgement was handed down last week. All 114 claimants weve avarded
damages, which T understand will be met by the NHS Lingation Authority from
existing resources. The judge’s smm finding was that the pubhic is entitied to
expect that the blood they recerve will be ;(‘.J% safe. The Judgement creates a
very strict Hability regime that would apply 1o anvthing that falls witlun the
definition of & product within the Consumer Protection Act, [tlsaves the
National Bload Authority and the wider NHS with hability for “defective
products” where the risk is known but regardless of the abibity to ebimanate that
risk. At the worst case, this could melude not only blood and blood products,
buf buman %éss‘um{ g bone marrow, stem cells, skin grafis), organs for
transplaniation, and possibly some medicines and medical devices.

We have taken the advice of lawyers on whether the Judgement should be
appealed (an appeal would have to be lodged at the ©

Court by tomorrow
morningd.  Their advice is that it should not. Thev bebieve that an sifi”@a,g
stands f‘m?‘f a 30% chance of success. And if the Judgement is upheld in the
cowrt of Appeal and the European Court of Justice (to which the Court of
‘&?JWE&E ar 21%,%@ to vefer the case) then yowill be fac less open o challe
future. Tacucally, lawvers suggest we do not appeal now and leave open the
option of appealing ti}a« Indgement iv any future case where the chance of
succcss may be better,
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Refuctantly 1 am mclined to ag.;:a ¢ with the advice not to appeal. Yoo w j"{@ﬁ}ff‘?
appreciats thet the Judgement has potentially magor Dnencl implicabions for

the NHS, There is already a cuse m«,ai&, g tansmussion of Hepatifis € ving

heart due o be heard later this vear, which may be settled out of court.

As vou know, there is no provision in my current SR settlernent © mect any
futme claims - my resources are already commutted to debivering the NS Plan
and meeting other pressures such as chinical neghgence. Smce a decision not (o
appeal s Hkaly 1o open up further olaims, these can ondy be funded by a claim
on the Reserve,

{am copying this letter to the Lord Chancellor, Stephen Byers and Sir Richard
Wilson.

:&fm‘\ -m\év.rw.,,/ ks
-./

GRO-C

P ALANMILBURN

LI

WITN5426310_0002



