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I am writing to you as the qualified person under the Freedom of Information 
Act to seek your reasoned opinion on the application of s36(2)(b)(i) and (ii) 
in response to a Freedom of Information request received by my Department. 

Ed Webber (a researcher to Jenny Willott MP) has requested the "advice from 
the Chief Medical Officer given to the Secretary of State for Health in August 
1990 regarding the litigation over the infection of haemophiliacs with H/V 
through contaminated blood products". 

We have located a document which is advice from Sir Donald Acheson, the 
former Chief Medical Officer, to Ken Clarke, the Secretary of State for Health 
at the time. The document is dated 20 July 1990 (see Annex A). 

The Department initially favoured release of this document in response to the 
request and wrote to Ken Clarke to inform him accordingly. However, Ken 
Clarke does not accept our reasons for wishing to disclose the document and 
has asked us to withhold it. MoJ and Cabinet Office officials advise that we 
should withhold the document under Section 36(2)(b)(i) (prejudice to the 
effective conduct of public affairs), because disclosure °would, or would be 
likely to, inhibit the free and frank provision of advice." However, your 
agreement would of course be needed to use Section 36. This letter seeks 
your agreement to use Section 36 in this case as justification to withhold the 
document. 
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The HIV litigation to which this FOI request refers took place in the late 
1980s/early 1990's. The litigation involved around 770 haemophilia patients 
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The Department of Health view on this FO 1 request 

The Department had initially favoured disclosure of the document for the 
following reasons: 

o Sir Donald advised in July 1990 that Ministers settle the case on 
humanitarian grounds. There is nothing in the document to suggest 
that the Government was negligent in any way and it does not include 
any information that would support the campaigners' case. However, if 
we refuse to disclose it, they will inevitably think that we are trying to 
conceal information that would help their cause. 

o The current CMO is in favour of release. He considers that disclosure 
of the advice from the previous CMO would be unlikely to inhibit the 
candour of his own advice in future. The CMO indicated that he gives 
his view 'without fear or favour', irrespective of whether the 
communication is internal or external. Furthermore, there have been a 
number of occasions where the CMO's advice to Ministers has been 
made public. 

o The Department has already released thousands of documents, in line 
with the FOI Act, covering the years 1970-1985 when most of the 
contamination of blood took place. This includes a large number of 
submissions containing advice to Ministers, which had been withheld at 
the time of the HIV litigation. Former Ministers, including Ken Clarke in 
his capacity as MS(H) for part of the time, were consulted and raised 
no objection to this release. 
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c We feel that it is almost inevitable that if we withhold the document, 
then Lady Cosgrove's inquiry will request it. 

o The documents are nearly twenty years old. Jurisprudence on FOI has 
established that the harm of disclosure in most (though not all) 
instances decreases with the passage of time. 

Ken Clarke's view 

In line with FOI guidance, my officials wrote to Ken Clarke to let him know of 
our intention to release the document. He was doubtful and was not 
reassured by our response. His letter is at Annex B. Mr Clarke is concerned 
about this particular case as he feels it does not tell the full story (because 
other officials did not agree with Sir Donald and that is why Ministers did not 
accept Sir Donald's advice until almost six months later). But he also has 
more general concerns that the FOI Act is being used in a way that was not 
intended. He has asked that we withhold the document, using the argument 
that the release of the information "might prejudice the formulation of 
Government policy in future". 

The advice from officials at Ministry of Justice and Cabinet Office is that we 
should withhold the information requested. They point out that the 
Government is running appeals before the Information Tribunal where some 
of the disputed information is over 10 years old and contains advice to 
Ministers. While requests should be considered on a case-by-case basis, it 
would be difficult to reconcile an approach whereby government litigates 
against the release of information generated by the present administration, but 
discloses information of a similar nature generated by a previous 
administration. They further argue that: 

o After the release of the Black Wednesday papers and the coverage 
that followed, Lord Falconer (then Lord Chancellor) and Michael 
Howard (then leader of the Opposition) agreed that former Ministers 
must be consulted about the release of any papers relating to them and 
that their views should be treated with similar consideration to those of 
existing Ministers. 
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o The Information Commissioner's Office has agreed that where advice 
is given in the context of litigation (which this is), that a particular weight 
is given to the public interest in withholding the information. 
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Unfortunately, we have already exceeded the time to reply to this case and we 
have already issued three Public Interest Test extension letters- A reply by 
Friday 4 July, if at all possible, would therefore be very helpful. 

(vim

GRO-C 

HUGH TAYLOR 
PERMANENT SECRETARY 

Cc' Frances Logan, DH 
Richard Heaton, DH 
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Secretary of State From: Chief Medical Officer 

Date: 2.D July 1990 

HAEMOPHILIACS: AIDS LITIGATION 

I hope Secretary of State will take account of any view that the 
problem of HIV infection in haemophiliacs can in fact be regarded 

as a unique catastrophe. The key feature which is not brought 
out particularly well in the memorandum of the Directors of 
Public Health is that HIV infection in addition to almost 
inevitably causing a very unpleasant progressive illness and 
death results in a substantial proportion of cases in infection 
of the female sexual partner and also on average onequarter of 
the subsequently conceived children. In both wife and children 

the infection will also prove fatal)in the case of the children 
fatality takes place in infancy. The only remedy which will 
certainly prevent the transmission by sexual contact is the 
invariable use of a condom throughout the partnership. Unlike 

the position in Hepatitis 13 which can occur as the result of a 
therapeutic accident, there is no vaccination available to 
protect the sexual partner. Furthermore, in Hepatitis S the 
outcome is only rarely fatal and infectiveness is present - in a 
small minority of cases. 
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Ms E. Woodeson, 
Director of Hcalth Protection, 
Department of Health, 
Richmond House, 
79 Whitehall, 
London SW1A 2NL 

3rd June, 2008 

Dear Ms Woodeson, 

Thank you very much for your letter about the proposed release 
of Sir Donald Acheson': Memorandum under the Freedom of 
Information Act. I am sorry that I am only just able to 
reply, but I have been abroad for most of the last fortnight. 

My difficulty is that I do not know when I can find the time 
to start working through all the documents which you hold on 
this subject, although I do recall that you offered to make 
them available to me. I am also in the dark about the points 
being raised at the public inquiry that. Lord Archer has been 
chairing and I have had no direct dealings of any kind with 
Lord Archer and his Committee. My concern remains that the 
release of the Chief Medical Officer's advice and only his 
advice in 19-90 gives a very unbalanced picture of the general 
body of advice that was going to Ministers at the time. My 
recollection, which may be imperfect, is that the Department's 
other officials were putting in strong and compelling advice 
against the case for settling the claim because of the risk 
that it would increase the steady flow of claims that we were 
receiving for compensation for medical accidents. I seem to 
recall that the argument was that a settlement made in 
response to pressure by one group of claimants would encourage 
other groups of claimants to believe that campaigning would 
enable them to receive compensation from the taxpayer, despite 
their lack of any evidence of negligence on the Department's 
part. In the event, the settlement that was eventually made 
did not produce such a flood. However, Ministers and senior 
officials, apart from Sir Donald, were, so far as I can 
recall, fairly united in resisting this for some time. I seem 
to recall that the eventual settlement and the creation of the 
Macfarlane Trust was something of a political move, following 
the change of Prime Minister, in order to establish a new and 
more sympathetic image of the Government, although my memory 
may be playing tricks with me there. 

I cannot see that the release of all the documents from 1990, 
which might shed more light on all this, would serve -the 
public interest or satisfy any of the campaigners. It would 
not alter the basic situation that the Government believed and 
continues to believe that there was no legal liability upon 
the Government or the Department of Health arising from these 
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From: The Rt. Hon. Kenneth Clarke, QC, MP 

LONDON SW1A OAA 

tragic events in the 70s and 80s. I am concerned, however, 
that the release of this one document gives a totally 
misleading impression of the Department's opinion at the time. 
I assume that that is why it is the only document that is 
being sought by people who are presumably trying to 
demonstrate that there was more official support for their 
claim for payment than was actually the case at the time. 

I do not think that the fact that the Department has already 
released thousands of documents covering the years from 1970 
to 1985 is really relevant when it comes to the release of one 
isolated document from 1990 which is so out of context with 
the other documents which, no doubt, are still in existence 
from that time. 

Qxite apart from this case, I consider that the Freedom of 
Information Act is being stretched in its application further 
and further by campaigners, politicians and lobbyists of all 
kinds. I would still prefer that you should withhold the 
Chief Medical Officer's advice, citing the examples in the Act 
which do permitthe withholding of information in 
circumstances where it might prejudice the formulation of 
Government policy in future. I am quite certain that if these 
rules become relaxed and partial disclosure of this kind 
becomes future practice, then future Governments will conduct 
all discussions of these sensitive policy issues in private 
and without written record. It is not possible for everyone 
to place their candid views on record, knowing that they are 
likely to have to defend them in controversial circumstances, 
at later stages in their careers and in circumstances which 
they cannot possible foresee. -

I hope, therefore, that you and your colleagues will reflect 
on this and will decide that you cannot properly release one 
document which, if my recollection is correct, gives a totally 
misleading impression of the balance of the advice which 
Ministers were receiving at the time. 

Yours sincerely, 

GRO-C 

L._._._._._._._._._._._._._._._._._.. 

The Rt. Hon. Kenneth Clarke, QC, MP 

cc, Sir Liam Donaldson KB, Chief Medical Officer 
Hugh Taylor CB, Permanent Secretary, DoH 
Sir Gus O'Donnell, Cabinet Secretary 
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