o

~ort soL,c,'/o s
JUDGMENT

P
IN THE COURT OF APPEAL

ON APPEAL FROM THE HIGH COURT OF JUSTICE
(QUEEN'S BENCH DIVISION)

Royal Courts of Justice
20th September, 1990

Before: :
LORD JUSTICE RALPH GIBSON
LORD JUSTICE BINGHAM
and SIR JOHN MEGAW

- D G - S S - — - - - - - —— —— - -

re HIV HAEMOPHILIAC LITIGATION

'/Hus I"Y—Ix—f}o

' (0} 4 IR RS e e

| + to be handed down Of.. ks

b 3udgm.néagfidential to C%uzsiie-substance

%%éigaiﬁg%ﬁﬁkting solicitors, ut the subete
unicated t9 c more

'3?; ggucrognéfore the giving of judgm

THIS IS AN UNREVISED JUDGMENT. IT IS MADE AVAILABLE
ON THE CLEAR UNDERSTANDING THAT IT IS TREATED AS
SUCH. THE OFFICIAL VERSION OF THE JUDGMENT WILL BE

AVAILABLE FROM THE SHORTHAND WRITERS ONCE IT HAS
BEEN APPROVED BY THE JUDGE.

TJUDGMENT

BPLL0016043_025_0001



i

LORD JUSTICE RALPH GIBSON:

This’is an appeal by’ the plaintiffs and a cross-
appeal by the Department of Health, one of the defendants,
against the order of Mr Justice Rougier of 31st July 1990
whereby he directed production to the court of a number of
documents but refused to direct production of other documents.
The’,dccuments ‘are 'listed in a certificate given by the
Permanent Under Secretary of State at the Department of Health
in which immunity from disclosure of the documents is claimed
on the grounds of public interest. The appeal and cross—appeal
are brought with the leave of the Jjudge. The plaintiffs ask
ﬁhat this court Shoﬁld order prbduction{of some additional
documents. The Department of Health submits'that there should

be no order for production of any of the documents.

In the action the plaintiffs, | who are
haemophiliacs, or. the : wzves and children of haemophiliacs,
claim damages for personal injuries which are alleged to have
been caused by the,breach of statutcry‘dutyfand negligence of
the defendants. In consequence of tﬁe alleged breaches of duty
it is said (among other grounds of claim) that many of the
haemcphiliac’ plaintiffs ﬁe:e 'treated with Factor VIII
concentrate imported frdm the U.S.A; éhich wasyinfected with
4Humah Immunpédeficiency Virus ("HIV") and, therefrom, those
plaintiffs,’and in’ SOme cases their wives and children, have
become infected with HIV and either have developed . or will

develop Acquired Immune Deficiency Syndrome ("AIDS").
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The Litigation

There are now 962 plaintiffs in this 1litigation.
.The majority are haemophiliacs who have sﬁffered infection by
HIV. Of them 76 have died and the claims are pursﬁed by their
representatives; Sd have contracted AIDS; and 326 are suffering
from AIDS-related complex ("ARC"). Of the 962 plaintiffs, 730
are haemophiliacs and 177 are intimates of haemophiliacs,
namely wives or children; and the remaining 55 plaintiffs are
as to the majority haemophiliacs and as to the remainder their
intimates. As to the 177 intimates, 23 have been infected by
HIV, one has AIDS, and 11 have contracted ARC. There is some
uncertainty as to precise numbers and categories of the
plaintiffs at this time because the plaintiffs are represented
by 70 separate solicitors and the détailed information with
reference to the plaintiffs has noi yet been fully collated.
The trial of the action, which is fixed for March 1991 and is
expected to require some 26 weeks for the hearing, will be of
the claims of certain plaintiffs in various categories whereby
it is intended that the main issues on liability and causation
will be determined and, if relevant, decisions will be made as

to their claims on the issue of damages.

There are a largé number of defendants but the
present appeal is between the plaintiffs and the Department of
Health only, because the Department alone holds the documents
in question. The Central Defendants, as they are described in
the action, are the Department of Health and the Welsh
Department; the Licensing Authority established under the

Medicines Act 1968; and the Committee on the Safety of

-2 -
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Medicines establlshed under an order made under sectlon 4 of
the Medzcines Act 1968. The remaxning defendants, of 'which
there are 220, are all the Regzonal Health Authoritles, all the
| D;strxct Health Authoritles, and certain spec1a1 authorities,

"1nc1udlng the Central Blood Laboratorles Authority.

~ The &e—amended main statement of claim of the
plaintiffs, which does not ‘deal with the facts relating to
1ndividual plaintiffs, extends to 117 é;;és. ‘The appendices,
which contain particulars,of the facts and matters (mainiy
references to articles in learned journals) upon which the
plaintiffs rely for probf of - rélevant knowledge or means of
knowledge on the part of the defendants, contain another 61
pages. On the issue of "self sufficiency"; as it‘has been
called, the plazntiffs basic contenticn is that the failure of
the Central Defendants to achieve self sufficiency in blood
products for England and Wales was a breach of duty owed to the
,piaintiffs individually‘which«causea many of ?he -~ haemophiliac
patients to be treated with Factor VIII concentrate imported
from the U.S.A. which was infected with HIV. The following
~ summary of the plaintiffs' allegations on that issue is
intended to be no more than a sufficient déscription for the

purposes of this appeal:

(i) ~ The use of blood products, including Factor VIII for
treatment of haemophiliacs, gave rise to an increased risk of
- those treated dontracting~ hepatitis from the presence of

viruses in the products;
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(ii) Theie was a greater risk of contracting hepatitis from
blood that was (a) manufactured commercially; (b) made from

large donor pools; (c) made from donations of paid donors;

o

(iii) There was a similarly increased risk in respect of "other

viral infections" apart from hepatitis, including HIV;

(iv) It was economically more efficient to produce Factor
VIII concentrate in the United Kingdom than to  import

commercial concentrates;

{(v) the matters set out in (i) to (iv) above were known to,

or should have been known to, the Central Defendants;

(vi) Estimates of the number of units of Factor VIII required
to achieve self sufficiency for the National Health Service' in
the United Kingdom (and thereby to avoid the risks from using
imported commercially manufactured products) varied from 38-53m

in 1974 to 100m in 1981;

(vii) In about 1975 the Department of Health accepted the

desirability of achieving self sufficiency in good time;

(viii) Actual consumption of units of Factor VIII increased
from about 16m units in 1973 to 88m in 1987, while the N.H.S.
share (i.e. produced by the N.H.S.) grew from 2.5m in 1973 to
40m in 1984 before temporarily reducing (because of the

introduction of heat treatment) to 25m in 1987;

(ix) The amounts of money invested in order to increase
production of blood products including Factor VIII were in 1975

£.5m in the National Blood Transfusion Service; in 1980 £1.25m
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~and in 1981 £21.1m in the Blood Products Laboratory of the
“N. H S. at Elstree,

(x) . The Blood Products Laboratory was declared unfit for

good manufacturlng practice in 1980;

(xi) Between 1970 and the'mid-1980s, the sizes of donor oools
within the National ‘Health Service production increased from

approximately 200 to approximately 15,000;

(xii) From about 1976 the Protein Fractionation Céntre “in
Scotland was capable, with some further investment, of
producing all ~or a substantial proportion of the addltional
fFactor VIII and IX requirements of England and Wales as the

central defendants knew or should have known,

(xiii) The National Blood Transfusion Service was managed by
Regxonal Health Authorities with 1little or no central

administration or co-ordination;
(xiv) The Department of Health:

'(a) should have achieved self sufficiency in the United
Kingdom in blood products at an earlier date;

(b) failed to devote enough capital expenditure to the
B.P.L.; o

(c) failed to create an effective and integrated

N.B.T.S. removed from R.H.A. funding;

(d) failed to assess future needs for blood products and

to set appropriate targets;
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(e).failed to expand the spare production capacity in

Scotland;

~, (£) failed to instruct or to advise health authorities
to approach commercial blood manufacturers to
fractiohate plasma from volunteer donors in England and

Wales;

(xv) The Department of Health by the acts and omissions
alleged were guilty of breaches of statutory duty and of
negligence which caused the injuries to the plaintiffs by

infection from contaminated blood products;

(xvi) 1Insofar as any act or omission occurred in the pufported
exercise of a discretion under statutory powers the Department
of Health has not acted within the proper 1limits of the
discretion conferred by statute, ana/or has acted unreasonably
and so as to frustrate the objects of the statute conferring

the discretion.

Further issues are raised on the‘ plaintiffs'
allegations to the effect that, by separate breaches of duty, a
number of plaintiffs were treated with Factor VIII or Factor IX
concentrates which caused them to be infected with HIV, In

summary those allegatiohs are:

(1) Warnings and screening: despite warning signs, which

were known to or should have been known to the defendants, that

the AIDS epidemic might reach this country and create grave

danger for the plaintiffs, the defendants failed to do what

they should have done to exclude blood donors in this country

who were at high risk df AIDS and they failed to use such tests
-6 -
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as were ava;lable to screen donors .o as to prevent the taklng

of 1nfected blood.

(ii),J,Heatitreatment: it was known byfthe’ late 1970s that
heat treatment of blood products gave protection against
hepatitis B. Heat treatment was ~available by 1983, heat
-treated Factor VIII concentrate was commercially available in
this country from autumn 1984 and available from the Natlonal
Health Serv;ce from Apr11 1985 but should have been avallable

at an earller date.

(iii) Other»steps: ' imported commercial concentrates should
have been banned from early 1983, licences granted under the
Hedicznes Act 1968 should have been suspended, revoked, or
'varled, blood products from sources safer than those of
commercial suppliers in the U. s A, should have been required to
be used in the N.H. S., the size of donor pools witbin the
N.H.S. system was allowed to become far too,large; and other
safer forms of t:eatment, for haemophiliacs should have been
imposed or encouraged for all or at least ~some of the

- plaintiffs such as Cryo precipitate or'besmopreSSin;,

with reference to these alleoations also ,the
| plaintiffs rely ﬁoon the assertion that, insofar ae any ect or
omission occurred in the purported,exeroise ’of a discretion
under staﬁutory powers, the Departoent»of"Health'did,not ‘act
within the proper limits of - the»discretmn, conferred by the
,statute,dand/ or acted unreasonably and so as to frustrate the

objects of the statute conferring the discretion.
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The case of the Department of Health, apart from
disputing much of the plaintiffs' case on the facts, includes

the following main contentions:

Firstly, it is said that no cause of action lies against the
Department for breach of statutory duty in respect of any of
the provisions of the National Health Services Acts or of the

Medicines Act 1968;

Secondly, that any duties that are owed by the Department are
owed to the public at large and to the Crown and not to

individual plaintiffs;

Thirdly, that there is not sufficient proximity between the
Department of Health in exercising its functions under the
National Health Service Acts, in particular when deciding on
matters of policy or upon the implementation of policies, sovas

to give rise to a duty of care to individual plaintiffs;

Fourthly, that it would not be just and reasonable to impose a
duty of care towards individual plaintiffs and that it would be
contrary to public policy so to do; because policy decisions
are such that ministers and officials already have a
sufficiently difficult balancing exerpise without having to

consider the possibility of civil litigation;

Fifthly, those considerations apply with particﬁlar force where
ministers have to allocate scarce resources between different
demands and where they are balancing competing public interesﬁs
because such decisions are not suitable for investigation in

civil proceedings and should be regarded as ''non-justiciable".
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~ Discovery in the litigation.

The<”De§er£ment  of Health and the Licenszng
Authog1ty and the Commlttee on the Safety of Medicines have
already disclesed”a very large number‘of documents. In July
1990 the Ministry of Health supplied to the plaintiffs'
,adviscrsfthe list of documents for which public interest
immunity was claimed. The cleim to immunity was put*forwafd by
a certificate supplied by the Permanent Under Secretary of
‘State and not by a Mlnlster because the relevant documents
extend over a period of time covered by more than one
Administration. The certificate refers to,apprcximately 600
doeuments bearing dates between 1972 and September 1986. The
certificate divides the documents into categories based on the
 nature of the document and ‘also by reference to the matters
dealt with,ih the decumenta. It is necessaryfte'set these out
in detail because Rougier J. ordered the production of some but

not all within the different categories.

The~'cate§eries of documents are described in
paragraphs 3 and 4 of the ceréificate ’and'the°,grounds of
immunity in paragraph 5, as follows."References to Category 5,
in respect of»which no erder was made save to give liberty to
apply, are omitted. |

"The catggggies of docuaents

3. The dccuments uhich number apprcxzmately 600 fall into the
following categories: : '

-~ [11. Docunents revealing the process by which polxcy decisions
were arrived at, comprisxng"

(i) submissions to Hinisters and exchanges with
Ministers, directly or through their Private Secretaries,

relating to the formulation of policy and the making of
decisions which can be characterised as "policy“ rather than

-9 -
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"operational” or  as "non-justiciable”  rather  than
"Justiciable";

(ii) exchanges between senior officials specifically
forming part of the process by which submissions, draft
_gpbmissions and policy documents were brought into being;

[2]. Position papers and similar documents which were
prepared by civil servants and directed towards the
formulation of future policy and plans, but “which were not
themselves designed to be placed before Ministers or to form
the direct basis for a submission to Ministers;

[3]. Briefings to Ministers directly relating to
parliamentary questions or  debates, and particularly draft
parliamentary answers and notes in respect of possible
"supplementary" questions;

[4]. Briefing notes and draft replies to letters, consisting
of v

(i) briefing notes to Ministers prior to meetings at
which they were expected to make a statement or to declare
their views;

(ii) draft answers to be sent by Ministers in response
to letters received by thenm.

4. The subject matter of the documents

The subject matter of the various documents in each
category can be summarised as follows:

Category 1. These fall into two principal groups:

(a) Documents relating to decisions which are major
matters of policy; and

{b) Documents relatiﬁg to other decisions involving
elements of policy.

The documents in each group cannot easily be sub-divided
precisely into subject headings, since many overlap and deal
with more than one issue, but the various matters covered by
these documents are as follows:

1(a) Documents relating to decisions which are major matters
of policy:

(i) Whether to adopt a policy of self sufficiency in
blood products;

(ii) What resources to allocate to the implementation
of such a policy;

(iii) Puture planning for the vrole of the Blood
Products Laboratory;
- 10 -
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(iv) What priority to give and what resources to
allocate to the redevelopment and/or refurbishment of
the B.P. L.,

(v) Whether and how to re-organise the National Blood
. Transfusion Service or othe: parts Of,thefN.H.s;~
~1(b) Documents relating to other decxsxons 1nvolv1ng elements
of polxcy.

(i) wWhat approach to take towards the wzdespread
—introduction of vaccination against hepatitis in the
light of ‘the AIDS problem, i ,

(ii) what warnings to issue to bload dcncrs in order to
discourage those at risk from giving blood, whilst
maintaining adequate supplies of Dblood for the
N.B.T.S.;

"(1i1y How best to implement a procedure for ‘the
screenxng of blood donations; ,

Aiv) Whether, ‘when and how to 1ntroduce the use of heat
treated blood products;

(v) What steps to take to minimise the risk of
hspatitis infection to haemophiliace and others.

Category 2. ‘This group of documents relates principally to
the papers prepared in the mid-1970s to consider the ways of
‘expanding the N.B.T.S. in order to implement the declared aim
of self sufficiency in blood products. The majority of these
papers involved matters on which a decision by Ministers would
be needed in due course if they were to be pursued

Category 3. The briefings and draft'Parliamentary answers
cover a whole range of topics, as can be discerned from
looking at the questions raised and answers given in
Parliament. B:iefings and drafts will have been prepared for
most of these questions Not all drafts have yet been
unearthed. :

Catggogz 4(1). This category consists of documents which were
prepared for the guidance of ninisters before important
meetings, including meetings with A.S.T.M.S., the staff of
B.P.L. and representatives of manufacturers. In most cases,
minutes of the meeting or other records of what the Minister
actually said on the relevant occasxon are available and are
not prmvileged

Categogz 4(2} This category of documents consists of a
variety of draft replies on policy and operational matters,
“where the Minister's response has been prepared by way of a
draft withfcomments by the'appropriate»officials;,

8y The Public Interest wvhich ig at Stake

It 15 in my opznxcn necessary for the  proper
functioning of the the public servxca that these documents
' - 11 -
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should, except in the most exceptional circumstances, be
withheld from production on the grounds of public interest.
The reasons for this opinion are principally as follows:

 Category 1

4

(i) The documents falling into group A, namely documents
relating to decisions which are major matters of policy, all
fall within within the class of policy making documents in
which (1) there is a need for effective candid and uninhibited
advice to Ministers and discussions between Ministers and
their senior advisors and (2) there is a public interest in
protecting - from possible critics the inner workings of
Government in the formulation of important Government policy.
The documents in question cannot properly be described as
routine documents and many of them go to important questions
of major economic significance, in particular the allocation
of scarce resources.

(ii) The documents included within group B, namely documents
relating to other decisions involving elements of policy, as a
matter of principle fall within the same class, but although
they contain a significant "policy" element, it is fair to say
that they are in reality more closely concerned with
operational matters. However, it is in the interests of good
government to allow Ministers and civil servants to
communicate freely with each other on all aspects of the
decision making process, without the risks that such
communications might subsequently come under scrutiny in the
context of litigation brought by private individuals.

Category 2

This category requires protection in that the working
papers are preparatory steps in the formulation of future
policies and strategies which in due course will be developed
into submissions and briefings to Ministers.

Category 3

(Omitted: no appeal is advanced with reference to this
category.)

Category 4

These documents represent direct exchanges between
Ministers and their senior advisors and it is important to the
efficient working of Government that such exchanges should be
candid and full, without fear that they will be subject to
critical analysis in future litigation.

The Nature of public interest immunity

This case must cause great public interest and
concern. The plaintiffs,>who are haemophiliacs, first suffered

- 12 -
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-the grave misfortune of that heredltary dlsorder. Then,
through use of the treatment which had been devised by ,medlcal
sc1ence to allev1ate the consequence of that d1sorder, and
which was prov1ded by the National Health Serv:ce, they have
been 1nfected by a virus which, as medical science now stands,
is lxkely,to have fatal consequences. If that second‘ grzevous
misfortune is not shown to ‘have been caused by an 1llegal fault
of any person or authority the plalr szs must bear their.
mlsfortunes with no more financlal aid than'pr1vate or public
generosity may orovide.' A previous exampledof"payments of
publlc money wlthout proof of a right to damages in law may be
seen in the Vacczne Damage Payments Act 1979. These
proceedings are not concerned w1th the entztlement of the
plaint1ffs to sympathy or to voluntary support because of the
'gravzty of their sufferzngs but solely with such rights as they

can prove in law.

The Department of Health has raised the matter of
public interest inmnnity so es to’prevent_the disclosure of the
documents listed above;* The Department does not do that in
order to put difficulty in the way of the plalntlffs, or to
withhold from the court documents which might ~help the
plaintiffs. The Department raises the matter because it is the
duty of the Department in 1aw to do so in support of the public
interest in the proper functioning of the public serv1ce, that
isfthe executive~arm of the government: see,per.Lord Denning
Air Canada v. S. of S. for Trade [1983] 2 AC 394 at 411H. It
' is not"for the Department:'out for’the' court to determine
whether the documents ‘should be produced.,«' The ’plaintiffs
,acknowledge the valzdity of the claim to public interest

- 13 -
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immunity bﬁt ask the court to order production notwithstanding
the existence of the valid claim to immunity. It is essential
that that aspect of these proceedings’ should be clearly
uhderétood. | |

The valid claim to immunity is to be over-ridden
by the order of the court if the law requires that it should be
over-ridden. The task of the court is properly to balance the
public interest in preserving the immunity on the one hand, and
the public interest in the fair trial of the proceedings on the
other. It has been said that the test is intended to be fairly
strict. In the Air Canada case Lord Fraser said at page 436A:

"It ought to be so in any case where a valid claim for public
interest immunity has been made. Public interest immunity is
not a privilege which may be waived by the Crown or by any
party. In Reg. v. Lewis Justices, Ex Parte Secretary of State
for the Home Department [1973] AC 388, 400 Lord Reid said:

'There is no question of any privilege in the ordinary sense
of the word. The real question is whether the public interest
requires that the letter shall not be produced and whether
that public interest is so strong as to over-ride the ordinary
right and interest of the litigant that he shall be able to
lay before a court of justice all relevant evidence.'"

Earlier in his speech at page 435, after referring to the
impossibility of stating a test in a form which could be
applied in all cases, Lord Frasér said:

"The most that can usefully be said is that, in order to
persuade the court even to inspect the documents for which
public interest immunity is claimed, the party seeking
disclosure ought at least to satisfy the court that the
documents are very likely to contain material which would give
substantial support to his contention on an issue which arises
in the case, and that without them he might be “"deprived of
the means of ... proper presentation" of his case."

- 14 -
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The issues7hefore‘the judge

The Department maintained the validity of the
claim to immunity but in addition raised fundamental questions
as to whether the plaintiffs had any cause of action. There
was no application to strike out under Order 18,rule 19 on the
grounds that the pleading disclosed no reasonable’,cause of

action.

In November 1989 anplication had been’ made: to
,Ognall»J;, the judge, assigned to conduct the trial of this
litigation, for directions which included directions for the
formulation and trial of preliminary issues to be»heard on 15th
January 1990. This court was told that it was the intention of
the plaintiffs and of the Central Defendants that the issues of
law as to the validity of the plaintiffs causes of action
should be determined by trial of preliminary issues. That
course .was opposed by _some defendants and Ognall J. on 5th
December 1989 refused to make the order sought.' No appeal was
taken against that decision ,and, of course, it has been,
acknowledged that there were good grounds for the learned judge
to exercise his discretion in that way. The ’,present

proceedings for discovery were commenced in July 1990.

: Rougier J. expressed'his reluctance in proceedings
for discovery to enter upon consideration of the question
whether the plaintiffs pleaded case disclosed valid causes of
action. . The plaintiffs did not dispute the right of the
Department of Health to raise the point in  support of their
099051tion to the plaintiffs' application. The judge
approached’the issues on the basis that, in dealing with the

- 15 =
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validity of the causes of action as a collateral question in
discovery proceedings, he should only refuse to order
production on that ground alone if he was wholly satisfied that
the piaintiffs, as a matter of 1law, had no arguable case

against the Central Defendants.

Rougier J. first considered the allegation of
beach of statutory duty. The relevant duties are contained in
sectioﬁ 1 and section 3(1) of the National Health Service Act
1977 and they are set out below. To the question whether, upon
the proper construction of the Act as a whole, it was shown
that Parliament intended there to be a cause of action for any
member of the public affected by breach of the duties, he held
that it was plain that Parliament did not so intend and that,
therefore, the plaintiffs had no claim for breach of statutory
duty.

Rougier J. then considered what he described at
the alternative "coterminous claim in negligence on precisely
the same facts" advanced by Mr Jackson for the plaintiffs and
concluded‘that it was not sustainable in law. His reasoning
was that, if the statute ddes not confer a cause of action on
the private individual for its breach, he is not able to bypass
the bar thereby created by alleging precisely the same facts as
| negligence, because that would be to stqltify the effect of the
general rule ana the intention of Parliament as manifested by
the words of the statute.” It is clear that the phrase '"cause
of action for its breach" was there intended by the judge to
refer only to a failure to perform the duties imposed by the

statute.

- 16 -
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As to the plaintiffs claims in negligence as a
whole, Rougier J. rejected the third, fourth and fifth of the’
main contentions advanced for the Department, as set outfabove,'
nameli that the plaintiffs’could have no claim in negligence
because there was no sufficient proximity between individuai
plaintiffs and the Department; or because it was not just and
reasonabie to 1mpose such liability, or because the claims
should be held to be non-justiciable". I'refer’to these for
brev1ty as the,policy contentions. | | | |

, , , : ; w7

Finally, Rougier J. ruled that;'although'for the
reasons stated the plaintiffs ‘had no cause of action in
negligence ‘based on the ground only of the alleged failure of
“the Department to perform the duties ,imposed by the 'statute,
nevertheless,the plaintiffs could have a good cause of action
in negligence if the Department of Health is shown to have
carried out their duties in a negligent manner so as to cause
damages to the plaintiffs' he referred to that as "performahce
related negligence".,, Upon examination of the allegations of
breach of . duty made against the Department, Rougier J.{ held
'that although most of those allegations appeared to be no more
' than allegations of failure to perform duties he was ’not
satisfied that there were no elements of “performance related
negligence" set out in the statement of olaim. He therefore
4 rejected the Department s :contention that there was no
’reasonable cause of action put forward by the plaintiffs in aid

of which discovery could be ordered

Rougier g then considered what, if any, documents

should be ordered to be  produced. HaV1ng stated  the

- 17 -
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principles; by reference to which he was required to decide
whether the plaintiffs had proved that any of the documents
should be produced, and noting that he would omit from his
consiéération the issues relating to breach of statutory duty
or to negligence coterminous with such breach, he considered
the "second dichotomy", namely that between matter of policy,
which are not thought to found any cause of action, and matters
of operation. It was, however, possible to attack a policy
decision if it was shown’that the publié body was acting ultra
vires as the' plaintiffs alleged. Further, in reliance upon
Vicar of Writtle v. Essex C.C. [1979] 77 LGR 656, the
plaintiffs argued that the fact that a negligent decision was
made upon matters of policy would afford no defence if it is
shown that the decision maker was so badly briefed as to the
relevant facts as to be incapable of exercising a proper

discretion.

The order of Rougier J.

Rougier J. decided that, as to some of the
documents described in the certificate, production to himself
for inspection must be ordered. His general approach was, he
said, that ‘"other things being equal this case is of such
gravity that the need to do justice outweighs the need to

confidentiality in decision making".

As to category 1, he ordered production, subject to one
important limitation, of all documents within both 'category
1(i) (submissions to Ministers etc., relating to the

formulation of policy) and categbry 1(ii) (exchanges between

- 18 -
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senior officials etc.) which fell within some only of the

‘groups described in paragraph44yof theccertificate, namely:

1(a)(11) What resources to allocate to the 1mp1ementatlon of a

pol1cy of self suff1c1ency in blood products,

1(&)(111) Future planning for the role of the Blood Products

Laboratory,

1(a)(v) How (not whether) to re-organise the National Blood

Transfusion Service (not other parts of the N.H.S.);

1(b) (i1) What warnings to issue to blood donors in order to
discourage those:at‘risk from giving blood, whilst maintaining

, adequate,supplies,of blood for the N.B.T.S.;

1(b)(iii) How best to 1mplement a procedure for the screening

of blood donatlons,‘

1(b)(iv) (Not whether) when and how to introduce the use of
heat treated blood products; T

1(b)(v) What steps to take to minzmise the rlsk of hepat;tzs

" infection to haemophlllacs and others.

Thus, within,category 1, the learned judge refused
to order prodoction of documents within,category 1(a)(i) on the
ground that documenrs relatin§ to ﬁhether to~adopt a policy of
self.sufficiency}in blood products could not be relevant 4to

"perforﬁance" as opposed to "breach" related negligence.

The,judge did not order production of documents
,within category 1(&)(iv) relatlng to what przorlty to give and
what resources to allocate to the redevelopment and/or
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refurbishment of the Blood Products Léboratory because it
appeared to him that anything 1likely to assist the plaintiffs
case would be produced under 1(a)(iii), future planning for the

‘ £
role of the Blood Products Laboratory.

» As to category 1(a)(v) the judge omitted documents
related to "whether" to re-organise the N.B.T.S. on the ground
that that question was entirely a "breach related matter". For
the same reason documents relating to "whether" to re-organise
the N.B.T.S. under category 1(a)(v) and documents relating to
"whether" to introduce heat treated blood products under

1(b)(iv) were excluded.

As to category 1(b)(i), no issue was raised before
the judge by the plaintiffs as to documents relating to the
introduction of vaccination against hepatitis in the light of
the AIDS problem, because it was acknowledged that the
plaintiffs had no case concerning vaccination 'against

hepatitis.

The Judge's decision to include documents in both
| category 1(i) and 1(ii) was based upon acceptance of the
plaintiffs' contention of their need to show that the Minister

may not have been properly briefed in coming to his decisions.

Finally, as to categories 2, 3 and 4, Roﬁgier J.
‘refused to order production of any documents. As to category
2, he held that the dangers of an unfairly distorted picture
being presented, plus the need for free discussion of such

matters as lead to the ultimate formation of policy, outweighed
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,any 1egit1mate help that the plalntiffs were lzkely to “derive

,from such documents.

e ‘As to'categories 3 and 4 Rougler J. pointed out
that it was the Minister's ultimate dec;sions and the brleflngs’
, leedlng up to’them that are the target of the plaintiffs'

attacks. Things which may “have beeni;saido on’ the way,
colleteral4to thoSe,fdecisions, had very 1little relevence;a
although, he added,y in point of fact, they were available ir'{
any event. Insofar as briefings might offer some poihters as
toywhere and how the Minister was being led,astray;'Rougier J.
took the view that such meterial on that head asywas likely 'to
assist the plaintiffs' case would be adequately produced under

category 1(4).

Rougier J. ackﬁowledged»that ~the nature of his
decision would make it necessary for a further selective
process to be carried out in order to ensure Ehat the documents
produced as a result of the order complied with the reesons for
making the order. He noted that the partzes had expressed
optlmism that, between them,' they would be able to carry out
‘the selective process in Wthh case it would not be necessary

for him to examine the documents.

The Appeal and the Cross-Appeal

, , Both sides complain of the order made by the
‘judge. The plaintiffs ask,this court to vary the judge's order
so as to include,all documents within category 1(i) and 1(ii)

and the,documents ih,category 2 and 4(i). No claim is now made

for production”of category 3 (briefings and draft Parliamentary
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answers) or for category 4(ii) (draft replies -on policy and
operational matters). The Department, on the other hand, has
submitted that the plaintiffs have not shown that any of “the

documents should be produced.

The main issue raised concerns the validity of thé
plaintiffs' causes of action. It is argued for the plaintiffs
that their allegations of breach of statutory duty are good in
law and that their claims in negligence are not in law limited
to "performance related matters". There was, therefore, no
reason for distinguishing between documents or groups of
documents on that ground. As to the documents in category
1(a)(iv) the judge was wrong, it was said, to refusé production
of them for the ieason given by him because, on the evidence,
those documents were not likely to have been produced under

category 1(a)(iii).

The cross appeal which, as’I’have said, contends
that there should be no order requiring production df any of
the documents, is based on gréunds directed only to the absence
of any valid cause of action and to the judge's failure to have
regard to the allegea weakness of thé plaintiffs' case in law,
if any and,’in the alternative, to the judge's failure properly
to apply the principle that the plaintiffs' case was limited to
'performance related" negligence. No complaint is made in the
notice of cross appeal as to the 3judge's statement or
application of the principles by which the court is required to
decide whether the plaintiffs have shown that documents,
covered by public interest immunity but relevant to a wvalid

cause of action, should be produced. Nevertheless, as Mr
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CollinslSuBmitted, this court should not order production of
any'documentsiunless'it,hesfbeen made clear that the test laid

down in Air Canada is satisfied.

,
The "good cause of action" point

These are not proceedings to strlke out. They are
| proceedxngs between the plalntiffs and the Central Defendants
only although counsel for all the defendants appeared before
'Rougzer J. It has not been argued rlghtly in my v1ew, that
the Department is not entltled to ralse the issue as a ground
upon' which the court should refuse to order discovery.
Therefore, thls court must conszder the issue and dec1de it at
least so far as may be necessary for the proper determlnatlon

of these proceedzngs.

If it is sufficiently clear on the material
avaxlable for the court to deczde that any cause of action put
forward by the p1a1nt1ffs is bad 1n law then, in my Judgment,
we should say so even though the effect of such a dec151on upon
the future conduct of these proceedings between all partzes may
be unclear. If, however, there are good reasons for not maklng
any decision wzth reference to the valxdity of the causes of
actlon, the court should abstaln from any such decxszon if,
- w;thout making 1t, the appeal can be' properly ~and fa;rly
decided.

There are, in my judgment, good reasons for not
making any such,deciSions. Both with reference to breach of
statutory duty and to negligence, this case raises questions of

public importance which,are, in my judgment, to be regarded as
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novel. IE is usually undesirable, unless the case is very
clear, for such questions to be decided as upon an application
to strike out, on pleadings as contrasted with findings of'fact
upon evidence: see Lonrho plc v. Fayed [1989] 2 AER 65, Dillon
LJ. 70A-D. The nature of the decisions in law, both with
reference to statutory duty and to negligence, seem to me to be
such that the court will be better able to make those decisions

after trial.

I have, for the reasons which follow, reached the
conclusion that the plaintiffs' case on breach of -statutory

duty is at best of uncertain validity in law primarily for the

main reason given by Rougier J. in his judgment, namely the
terms in which the duties are described and imposed. I ﬁave
also reached the conclusion that the plaintiffs appear, on
their allegations of fact, to have at least a good arguable
claim in 1§w based upon common law negligence. It is not in
issue fhat the plaintiffs have pleaded with sufficient
particulars a prima facie case on the facts. Decisions to the
effect and extent described are sufficient for the proper

disposal of this appeal.

I will deal at this point with one of the grounds
of the cross appeal, namely the relevance of the alleged
weakness of the plaintiffs' case in law if any valid cause of
action exists. It is not necessary to decide whether the
weakness in law of a plaintiff's cause of action, which despite
its weakness should not be struck out, could ever be relevant
to the making of the court's decision and to the exercise of

the court's discretion in proceedings for discovery of
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',documents ﬁithin public interest immunity. In most cases, Iw
,,would expect that the problem could be solved by the trial of
preliminary issues but if it could not be so solved, it is not
easy to see on what grounds a case, weak in 1aw,but arguable
and therefore required in,Justice - to be. triedt should*be sent
for trial without documents which would be required to be
, produced (for dispos;ng fairly of the cause) if the case was
’stronger in law. In my judgment, yin this case,‘thej'apparent
strength of the plaintiffs' case in law on negligence is such
that there ‘is no weakness 1n it which could progerly affect the
,court s deci51on upon production of the documents. The
'difference in apparent strength in law between the claim on
,:breach of statutory duty and the claim based on negligence is
of no relevance in this appea1.4 It has not been argued that
any of the documents could be shown to be’required to be

produced'as to statutory duty but not as to’negligenceQ

Breach of statutory duty

. The plaintiffs rely upon seotion 1 and 'section
3(1) of the National Health Service Act 1977 By section 1(1)

"It is the Secretary of State's duty to continue the promotion
in England and Wales of a comprehensive Health Service
designed to secure improvement (a) in the physical and mental
health of the people of those countries and (b) in the
,prevention, diagnosis and treatment of illness, and for that
purpose to provide or secure the effective provisxon of
services in accordance with this Act." :

By section 3(1):

“it‘is the Secretary of State's duty to provide throughout
 England and Wales, to such extent as he considers necessary to
meet all reasonable requirements -

(a),hospital accommodation; ,(b) other accommodation for the

purpose of'any,service _provided under‘this,Act; (c) medical,

~dental, nursing and ambulance services; (d) such other

facilities for the care of expectant and nursing mothers and
- 25 =
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young children as he considers are appropriate as part of the .
Health Service; (e) such facilities for the prevention of

illness, the care of persons suffering from illness and the

after care of persons who have suffered from illness as he

considers are ' appropriate as part of the National Health

Service; (f) such  other services as are required for the

diagnosis and treatment of illness."

Reference was also made to section 5(2) by which:

"The Secretary of State may ... (c) provide a micro-biological
service, which may include the provision of laboratories, for
the control of the spread of infectious diseases and carry on
such other activities as in his opinion can conveniently be
carried on in conjunction with that service; (d) conduct, or
assist by grants or otherwise ... any person to conduct
research into any matters relating to the causation,
prevention, diagnosis or treatment of illness, and into any
such other matters connected with any service provided under
this Act as he considers appropriate."

Next, by section 13, the Secretary of State may
direct certain Health Authorities to exercise on his behalf
such of his functions relating to the Health Service as are
specified in the direction and (subject to section 14) it then
becomes the duty of the body in question to comply with the

directions.

The Minister has by statutory instrument delegated
many of his functions including that under section 3(1)(e) of
the 1977 Act with respect to the provision of facilities for
the4prevention of illness, the care of persons suffering from
illness and the after care of persons who have suffered from
illness. It is common ground that the definition of illness
under the Act of 1977 includes the condition haemophilia. The
Minister has also delegated his function under section 5(2)(4)

of the 1977 Act.

By paragraph 15 of schedule 5 of the 1977 Act:
"(1) An authority shall, notwithstanding that it is

exercising and function on behalf of the Secretary of State or
- 26 -
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, another authorxty, be entitled to enforce any rzghts acquired
in the exercise of that function, and be liable in respect of
any lxabzlzt;es incurred (including liabilities in tort) in
the exercise of that functzon, ‘in all respects as if it were

_acting as a principal. Proceedings for the enforcement of
such rights and lxabzlztzes shall be brought, and brought
dnly, by or, as the case may be, against the authority in
quest;on in its own name.

(2)  ~ An authority shall not be entitled to claim in any

proceedings any privilege of the Crown in ‘respect of the

.. discovery or production of documents. This sub paragraph

- shall not prejudice any right of the Crown to withhold or

_procure the w:thholdzng from production of any document on the

ground that its dlsclcsure would be contrary to the publxc
interest ”

In Chtler v. Wandsworth Stadzum Ltd. [1949] AC
398 ' Lord Simonds, cn the questzon whether a statute is to be
held to provxde a cause of act;cn for a breach cf duty  imposed
by 1t, sazd at page 407- ’

' b ¢ do act propose to try tc formulate eny rules by
_ reference to which such a question can infallibly be answered.
The only rule which in all circumstances is valid is that the
- answer must depend on a consideration of the whole Act and the
circumstances, including pre-existing law, in which it was
enacted. But that there are indications whlch point with more
or less force to the one answer or the other is clear from
authorities which ... will have great weight with the House.
For instance, if a statutory duty is prescribed but no remedy
by way of penalty or otherwise for its breach is imposed, it
can be assumed that a right of civil action accrues to the
person who is demnified by the breach. For, if it were not
80, the statute would be but a pious aspiration."

Under the 1977 Act no remedy by way of penalty or
otherwise is prescribed for breach of the dut;es 1mposed upon
the Secretary of State. Neither side has placed reliance on
'any aspect of the prev;ously exlstzng law or upon the terms of

the statutes which preceded the 1977 Act.

Mr Jackson submitted that because the 1977 Act
imposes a duty but prov1des no remedy for 1ts breach there is

a presumptzon,that Parlzament lntended that there be such a
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_remedy, and he submitted that-no reason is to be found in the
provisions of the statute as a whole to Jjustify a different
~conclusion. He acknowledged that the duties imposed upon the
SecreEary of State by the Act are of a general nature, and
involve the exercise by him of discretion, but Mr Jackson
contended that that was no sufficient reason to deny a cause of
action for breach of them. Claims for such breach would be
rare both because of the difficulty of proving breach of such
duties and because the Secretary of State has delegated the
performance of most of his functions to Health Authorities.
Further, Mr Jackson submitted that paragraph 15 of schedule 5
supported his argument. That paragraph provides that, upon
delegation of a particular function to a Health Authority, it
is the Health Authority and not the Secretary of State who is
to be sued. The proper inference is, it was said, that, with
reference to a patticular function. which has' not been
delegated, if it is performed negligently, or if it is
negligently not ’performed, the proper defendant is the

Department of Health.

Mr Jackson relied upon the decision of Forbes J.
in Booth and Co. v. N.E.B. [1978] 3AER 624 upon the provisions
of the Industry Act 1975. A claim for breéch of duty imposed
by that Act, passed for the benefit of the United Kingdom
economy, was held to be arguably good in law. The 1977 Act was
passea to protect and to promote the health of the individual
citizens of this country and breach of the duties imposed by it
should be held to be actionable.
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Mr Jacksanyacknowledged that7no'duty is iﬂpréd'by
the Act in absolute terms such as are found in statutes such as
the Factories Act or in the Road Traffxc Acts ‘with reference to
1nsurance., He further acknowledged that, if a claim for
negligence is held to be available against the Central
,Défendants for breach 'bf'thefGCmmoh' law duty{ of care in ,the
4perf6rmah¢e'o£ the funéticns performed'“by them under the 5977
Act, it is no£ poséible to think of a*ciaim:which cou1d succeed
for bieach of statutOry'duty which would :ail if”putffdrward as
;negllgence. That concession was, as I understcod the argument,
nct intended to be made if the court should hold the cause of
action to be limited as Rougier J. held it to ‘be. Mr Jackson
argued,'hbwever,'that the existence of a cause of action in
negligence 'was%rirrelevant to the »pfdcess of the court's
determination of the intention of Parliament by construction of

the statute as a whole.

’ In answer to these submlssions, Mr Collins relied
upon the reasons for hls decision given by Rougier J. He also
relled upon the unreportedfdeczsicn of Wien J. in January 1979
in Regina v. Secretary of State fbr’ Social Services and West
Midlands R.H.A., ex parte Hincks, in which at page 29 of the
transcript he held that the 1977 Act does hotigive rise to a
right to damages for a breach. The applicants appealed to the
Court of Appeal on 18th March 1980 where -“€he decisions and
réasons,of Wien J. were approved. The'quéstiqn of a right éf
action for damages for breach of ‘statutory duty was not
considered in the Court of Appeal;' As'Hr,Jacksdn'submitted4the

decision of the question by Wien J. was obiter.
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For my"part,, I share the 3judge's view of the
apparent nature of the duties imposed by the 1977 Act. They do
not clearly demonstrate the intention of Parliament to impose a
duty éhich ‘is to be enforced by individual civil action.
Furthermore, for reasons which follow, I considér that the
plaintiffs have at least a strongly arguable case in law that a
claim for negligence can lie against thé Central Defendants for
negligent acts or omissions in the performance of functions
under the 1977 Act. If that is held to be right it would, in
my judgment, be relevant to the question whether Parliament, in
legislating by reference to the general 1law (see schedule 5,
paragraph 15), is to be taken to have intended to confer also a
civil remedy for breach of statutory duty upon all persons
entitled to receive the intended benefits of the National
Health Service, and would support the construction that

Parliament did not so intend.

The submission based upon schedule 5, paragraph 15
does not appear to me to be of great force. The purpose of the
provision is, in my judgment, and as Mr Collins submitted, to
provide that the Secretary of State should not be vicariously
liable in respect of the exercise of a function by an authority
on behalf of the Secretary of State. I accept that if, in
respect of any delegated function, it could be shown that the
Secretary of State was independently in breach of the relevant
duty, the wording of paragraph’ 15 does not provide any
protectibn. In other words, as Mr Jackson’submitted, if there
is a duty upon the Secretary of State for breach of which there
is a civil remedy, the fact bf delegation of the exercise of
theyfunction would not by itself provide a defence it it could
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be shown that, notwithstanding delegation, the duty was
’breached. Nevertheless, the language of paragraph 15 does not,
3,1n my - judgment, eignificantly assist theffsubmission, thaﬁ
Parliament intended therelte'ibe'a;civil remedy forﬂbreach of

the duties imposed by the Act.
The European Convention on Human Riﬁhtswf

: - Mr,Jeckson_ relied upon thef’provisicns of tho
Convention as providing support for his suhmissioh that the Act
’gives a civil remedy for breech of <the~dutiesyimposed by lt.f
Hav1ng regard to the view which I have formed of the apparent
strength of the pleintiffs case in law on negligence, I do:not
find it necessary to reach a decision on the validity of this
submission. The point, infsummery,, was as follows. It was

~not, as I understand it, relied uponfbefore the judge.

This country becamexperty‘to the Conventioe,,as we
were’told, in 1951'and,ﬁtherefore,'before'the enactment of ﬁhe
1977 Act. By article 1 tbis country 'undertook4toisecure to
L eVeryone within’ its Jjurisdiction the rights ‘and freedoms
defined,in section 1 of the Convention,"By article 2; part of
section 1: | | '

"1. VEVeryone 's right to life shall be protected by law. No
one shall be deprived of his life intentionally save in the
execution of a sentence of a court ..." ,
' Upon'the ﬁree cohstruction of'arﬁicle 2, by theffirsc sentence
’thereof, this country is required to take appropriate steps to
| ”safeguard life. reliance 'was placed upon the deciszon of the
iCommissicn no. 7154/75, a claim against this country w1th

reference to adverse 'reactions suffered from vacc;natien and
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upon decision no. 10044/82, a claim against this country
arising out of the accidental death of a child caused by a

plastic bullet fired by the army in Northern Ireland.

It was submitted by Mr Jackson that articles 1 and
2 together require this country to take appropriate stéps to
safeguard life and not negligently to fail to takebsuch Steps.
The provision of a Health Service is to be seen as a particular
formulation of the general duty '"to take appropriate steps to
safeguards the lives of the inhabitants". A duty to provide a
Health Service must be a duty to provide an adequate Health
Service. In the context of these cases, that duty became a
duty tp safeguard haemophiliacs against potentially fatal viral
infection from coagulation factor concentrates. Failure to do
so was a failure to take appropriate steps to safegﬁard the

lives of a number of people of this country.

Next, the Convention by article 13 requires that:

"Everyone whose rights and freedoms as set forth in this

Convention are violated shall have an effective remedy before

a national authority notwithstanding that the violation has

been committed by person acting in an official capacity.”
It was acknowledged that those obligations under the Convention
do not create direct statutory authorities enforceable under
the domestic law of England and Wales and that article 13 is
itself not capable of providing an enforceable remedy in our
courts. If, however, there is ambiguity in the construction of
the 1977 Act, as to whether it does or does not provide a civil
remedy for breach of the duties thefeby’ imposed, this court

should apply the presumption that Parliament intended to

legislate so as to secure that this country ’wili be in

- 32 -

BPLL0016043_025_0033



, complzance w1th its’, obllgations under the Conventlon{
Reference was made to R. v. Mﬁah [1974] 1WLR 683 and to Reg. v.
84 af‘s,yrbr Hbme Affairs, exfparteyahajan Singb [1976] OB 198.

Ed

’ There 1s, I thlnk ‘no doubt as to the pr1nc1ple of
constructzon to be applled by thls court. In R. v. S. of S.;
ex parte Brind [1990] 2WLR 787 CA, Lord Donaldson MR at page
798C said: 4
"It follows ... that in most cases the English courts
will be wholly unconcerned with the terms of the Convention.
The sole exception is when the terms of primary legislation
are fairly capable cf bearing two or more meanings and the
court, in pursuance of its duty to apply domestic law, is
concerned to divine and define its true and only meaning. In
that situation various prima facie rules of construct1on -have
to be applied, such as that, in the absence of very clear
words  indicating the ~contrary, legislation is  not
retrospective or penal in effect. To these can be added, in
appropriate cases, a presumption that Parliament has
: legislated in a manner cons;stent, rather than 1ncons;stent,
”with the United xingdom s treaty oblxgatlons "

The Commission's view :Qf”the first sentence of
article 2 was that it required the State to take "adequate and
appropriate steps to protect : life“ and breach of that
'obligatlon is not shown merely because the decxs1on was made to
follow a partlcular course of actinn with knowledge that it
exposed some ind;v1ﬁuals to risk of injury from it: the test,
in short, appears to be one of reasoqableness in the known
circumstances having regard to the nature and size of the known
risk. 1If the plaintiffs have, on proof of the facts, a valid
claim,in law based on negligence, as in my view the plaintiffs

have a good arguable case for demonstrating, article 13 would
not, in‘my judgment;freQuire them to have in addition a cause
,of action for breach of statutory duty, at least unless there

yzsfscme right set fcrth zn the COnventlon which could only be
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protected Sy such a cause . of action. It would be surprising,
in my view, if the limits upon the rights of a plaintiff
imposed by the substantive law of negligence in this country,
e.g. 6& the definition of what amounts to reasonable care upon
the part of experts in medical science, could be held to
constitute the deniél of an effective remedy before the courts
of this country. If, on the other hand, it should appear thaﬁ,
without reference to the presumption, it is not clear whether
Parliament intended there to be a cause of actioﬁ for breach of
statutbry duty under the 1977 Act and that there is no remedy
in law against the Central Defendants negligence upon proof of
the facts alleged, the point based upon the Convention would

then appear to me to be both relevant and of substantial force.

The Claim in Negligence

The main points advanced by Mr Jackson were:

(1) fhere is no authority to support the proposition that a
decision upon the construction of a statute, té the effect that
there is no civil remedy available for breach of any duty
imposed by it, necessarily means that there can be no claim - in
negligence in respect of the discharge or carrying out of those
duties insofar as any breach of duty consists of a failure to
act. éeference was made to Bux v. Slough Metals Ltd. [1973]
1WL§ 1358, 1369-1370; and to Dorset Yacht Cb.’v. Home Offjce
[1970] AC 1004.

(ii) If, as the judge found, the plaintiffs have sufficiently
demonstrated an arguable case on the policy contentions as to

proximity, etc., then it was wrong to draw the distinction
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, 'between "breach related" and "performance related" matters as
excluding or limitlng the duty of care. The distinction
»between acts and omisszons is relevant to the question whether

breacK of the duty has been shown.,

(iii) The distinctionj between acts and cuigsions ie of
significahce in cases against public authorities, where the
,decision within the authority s discretzon and policy making
'function may be' 1mposszble to attack as negligent But ‘the
fact that the deczs;on attacked is made as a matter of
'discretion or policy making does ‘not make the decis1on immune
in law. If it is ultra vires or wholly unreasonable the
authority Will be liable in negligence if the decision is shown'
to be negligent by reference to proximity and foreseeability.
Reference was made to the Dorset Yacht case at pages 1031A-
1032A per Lord Reid, 1036F—1037G per Lord Horris, and 1067F-
1068C per Lord Diplock; and to Mead v. Harlngey [1979] 1WLR 637

at;647fperwnord Denning,MR.

For the Department, Mr COlllns did not support the
: proposition that rejection of the claim for breach of statutory
‘duty must of itself negative any 4ccterminous" claim in
negligence, but submitted’that the same'reSult is achieved by
reference to similar aspects of this case by proper application
of the reguirement that it be just and reasonable to 1mpose the
duty of care. The nature of the relationship between the
plaintiffs and the Central Defendants, based;upon the,1977 Act,
is such that it is not justfor reasoﬁable to impose a duty of
care directly enforceable by any member of the public., ﬁis

protection should be by an action for negligence, if there  is
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breach of auty, against those who directly provide care and
treatment to him; and the remedy for imperfections in the
performance of the duties imposed by the 1977 Act should be
withifi Parliament or through the ballot box. All the alleged
duties upon which the plaintiffs rely contain the elements of

discretion.

. Further, as part of the concept of "Just and
reasonable" Mr Collins argued that the nature of the
discretion, and of the matters,‘relevant to the decisions made
in discharge of the duties imposed by the 1977 Act, is such
that é decision upon alleged negligence in the exercise of
those functions should be held to be non-justiciable " as
unsuitablé for judicial decision: reference was made to Rowling
v. Takaro Properties Ltd. [1988] AC 473, 501D-503H. Also it
would be against public policy to impose liability in respect
of those functions: see Hill v. Chief Constable [1989] 1AC 53.

For my part, as to those policy contentions I agree
with Rougiér J. that the plaintiffs have made out at least an
arguable éase. It is obvious that it would be rare for a case
on negligence to be proved having :egard to the nature of the
duties under the 1977 Act, and to the fact that, in the léw of
negligence, it is difficult to prove a negligent breach of duty
when the party charged with negligénce is required to exercise
discretion and to form judgments upon the allocation of public
resources. That, however; is not sufficient, in my judgment,
to make it clear for the purposes of thése proceedings, that
there can in law be no claim in negligence. Nor, on the

allegations of fact, can it be said that the plaintiffs have
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not alleged a case which could be upheld if in law the claim is

fviable‘

’ , I have reeched that ccnc1usion on grounds’ which
ihclude ‘the following. In Murphy v. Btentwocd D.c. [1990] 3WLR
414 HL Lcrd Keith at page 421, commentlng on the two stage
test described by Lord Wilberforce in Anns,[1978] AC 728, 751~
752, said at page 422F;

“In Shire of Sutherland v. Heyman [1985] 157 CIR 424
... Brennan J. expressed his disagreement with Lord
Wilberforce's approach sayzng at page 481: g

"It is preferable, in my view, that the ‘law should
develop novel categories of negligence incrementally
and by analogy with established categories, rather than
by a massive extension of a prima facie duty of care
restrained only by indefinable "considerations which
ought to negative, or to reduce or to limit the scope

of the duty of the class of person to whom it is owed

.-o

?inally;'in Yuen xun Yeu at page 193, and in Hill v. Chief
Constable [1989] AC 53,63, I expressed the opinion, concurred
in by the other members of the House ..., that the second
stage of the test only came into play where some partzcular
consideration of public policy excluded any duty of care. As
regards the ingredients necessary to establish such duty in
novel situations, I consider that an incremental approach on
the lines indicated by Brennan J. in the Shire of sutherland
case is to be preferred to the two stage test.

Mr COIIins accepted that the issue of negllgence
in thls case - is to be regarded as novel for the purposes of
that approach. In waling v. Iukaro Prqperties at page 501E
'the question whether, havino regard to all tbe relevant
consideratzons, it is approprxaee that a duty of care should be
imposed is a question of ', b ,

"an intensely pragmatzc character, well suited for gradual
development but requiring most careful analysis ..."
In uhrphy s case the claim was fcr econom;c loss.
’ These plaint1ffs have suffered perscnal 1njury. It is
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possible, in my judgment, that the court, after full
considerétion,'may in this case be driven‘to hold that in the
circumstances of these claims,' and notwithstanding the
diffiéulties of proof of negligence for the reasons stated
above, yet a duty of care is imposed by the law upon the
Central Defendants in the discharge of their functions under
the 1977 Act. Those difficulties of proof will, of course,
include the matter of exercise of discretion, policy making,
allocation of resources and the distinction between failing to

confer a benefit as contrasted with the infliction of harm.

Fufther, if the court declines to find applicable
the ordinary duty of care in negligence, the definition of
which itself requires consideration to be given to the
difficulties of proof of breach mentioned above; or if, upon
the evidence, it should appear that the only prima facie
breaches of duty proved are in the realm of discretion or
policy as contrasted with the carrying out of a defined policy;
there is no reason apparent to me, Subject to the decision of
the issues raised by the policy contentions, why the principle
as stated in Dorset Yacht by Lord Diplock should not be
applicable, page 1067G:

"... over the past century the public law concept of ultra
vires has replaced the civil law concept of negligence as the
test of the legality, and consequently of the actionability,
of acts or omissions of Government departments or public
authorities done in the exercise of a discretion conferred
upon them by Parliament as to the means by which they are to
achieve a particular public purpose. According to this
concept Parliament has entrusted to the department or
authority charged with the administration of the statute the
exclusive right to determine the particular means within the
limits laid down by the statute by which its purpose can best
be fulfilled. It is not the function of the court, for which
it would be ill suited, to substitute its own view of the
appropriate means for that of the department or authority by
granting a remedy by way of a civil action at law to a private
citizen adversely affected by the way in which the discretion
- 38 -~
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i has been exercised., Its. functxcn is confined in the first
‘instance to deciding whether the act or omission complained of
fell within the statutory limits zmposed upon the department's
or author;ty s dzscretien Only if it did not would the court
have jurisdiction to determine whether or not the act or
omxssxon, not heing justified by the statute, constituted an
actionable 1n£ringement of the pla;ntxff -3 r;ghts in civil
law." ,
It is not necessary for these purposes to consider the ‘extent
’ ~of any dszerence between the descrzption of the principle

’ there g1ven and that stated by Lord Reid at page 1031A~B. 7

~ Varying the Judge's Order
I turn, therefore, to the questlon whether, in the
"light of the conclusions expressed above on the valxdlty of the

plaintiffs cause of action, there is any ground for maklng a

" change in the judge' s order. Insofar as the cross appeal was

"'based upon the judge s rejectxcn of the defendants contentlon

that the plaintiffs have advanced no reasonable cause of actlon '

 in law the cross appeal fazls.

: On,the_plaintiffs‘ ,appealf~although I have much
doubt as to the existence of any'cause'cf action for breach of
statutory duty, I would not treat that part of the plalntlffs
claim as £it to be struck out and, therefore, to that extent, I
dszer from Rougler»J. - That d;fference in approach, however,
can have no substantial effect because there are no groups or
categorzes of documents which could be regalf’d as necessary to
be produced for the clazm in breach of statutcry duty but not

for the claim in neglxgence.'
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' The plaintiffs' success at this stage on the "cause
of action" point cannot by itself justify varying the 3judge's
order in favour of the plaintiffs, or even upholding the order
made,’hnless it is clear that, on the material before him, it
was properly open to the judge to hold that the plaintiffs' had
shown that "the documents are very likely to contain material
which would give substantial support to his contention on an
issue which arises in the case and that, without them, he might
"be deprived of the means of ... proper presentation of his
case': per Lord Fraser, Air Canada page 435 cited above. The
test must, of course, be understood and applied with regard to
the fact that the party seeking disclosure, and the court, Kknow
only the class of the documents as ~described and do not know

what is in them.

The documents in categéry 1, group (a) relate to
self sufficiency, allocation of resources, the role and
development of the Blood Products Laboratory and the re-
organisation of the National Blood Transfusion Service. It is
not in dispute that some at least of the plaintiffs have been
infected by HIV by Factor VIII concentrate obtained by the
N.H.S. from the U.S.A. and supplied to those plaintiffs. The
plaintiffs have set out, in my judgment, a prima facie case to
the effect that the Department knew or should have known of the
- risk to the plaintiffs from thé use of concentrate obtained
from suppliers in the United States; that practicable stéps
could have been taken by the Department to eliminate or to
reduce that risk; and that if those steps had been taken the
injury suffered by all or some of the plaintiffs would not have
been caused to them. By "prima facie case" I mean no more than
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: that,thelplaintiffe have alleged facts, which, if‘provea, could

justify those conclusions. The plaintiffs have supported their
allegations; and in particular the allegationtthat the Cehtral
Defenaants,knew or «ought‘t04 have known of ’the hature"ana
gravity of the risk to which the plaintiffs were exposed by the
use of infected blood products and of the steps which could 4be
taken to eliminate .or reduce that risk, by .reference to
publications and proceedings whzch appear to give substance to

the allegations. , fit -must be emphaéised ‘that these are

, allegations to which the Department has not yet had occas;on to

present any detailed answer. ‘The allegations may turn out to

be unsustainable when all the evidence is before the court. It

,is,,however, on the plaintiffs' ,pleaded case that the court

must test the claim to production of the documents.

~ No one could doubt the sincerity of the efforts of
those in the Department to protect and to assist the plaintiffs

as patients in the National Health Service, but on the pleaded

case grave errors of judgment were made. Even if there was no

grave error of judgment it appears to abeﬂnot'in~aiSpute' that

there was in fact a failure to protect the plaintiffs from the

danger of using blood products; whether imported or supolied in
this oountry, which were infected.r If the publications 'ahd
proceedings relied upon by the plaintiffs for proof of the
information available to the Department, ‘after examination in

the light of expert,evidence, support the conclusions which the

,plaintiffs say are to be ~derived from them, and in particular

as to the knowledge which the Department had or should have had

at the dates alleged of the nature and gravity of the risk to

the plaintiffs, then, in my judgment, it is not likely that the
-4 - :
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error of féiling to act upon that knowledge was the result of
careless inattention to a known risk on the part of the senior
officials or of the professional advisers to the Department.
It seéms to me to be more likely that such an error; namely
failing to act appropriately upon available information, was
the result of failure at some level within the Department to
~pass that available information to those who were required to
make the decisions. If that is not in fact the explanation,
but it is proved that the information as to the nature and
gravity of the risk, and of the steps available to eliminate or
reduce it, was supplied to those who were required to make the
decisions, then, in my judgment, the plaintiffs would have a
prima facie case for asserting that the decisions were such
that nd reasonable or responsible person could properly make

them.

I must again emphasise that this structure may
collapse entirely at the stage of proof. It may appear that,
at the dates alleged, the nature and gravity of the risks to
the plaintiffs were not as alleged or was not known to be such;
and that the alleged steps for eliminating the risk were not
available, or were reasonably judged to be of inadequate
utility. Judging the case upon the material before the court,
however, as we must, it is clear to me that it must be held to
be very likely that the documents in category 1 group (a) will
contain material which would give substantial support to the
plaintiffs' cdntentions and that without them the plaintiffs
might be deprived of the means of proper presentation of their
case. I say that because it 15 shown that the failure to
protect the plaintiffs happened in fact; on the plaintiffs'
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case that fallure was caused by fallxng to have due regard to a

'known risk; and the documents are likely to explain why that
fa;lnre occurred. ,The pla;ntrffs need the documents,for, the
4prope§ presentation of their case in order for them:to ‘obtain
the,necessary expert‘evidence directed to the explanations for
that fallure which the documents. Hlll reveal. It seems to me
to be necessary for the fair and proper disposal of the case
that there should be known to both sides the actual grounds for
the various decxs:ons which led to the continued use of
<imported and other blood products capable of infecting a
patient wrth HIV.

I would hold that the plarntiffs have, for
substantially the same reasons, srmzlarly made out a sufflclent
case for production of the documents in category 1(b) namely
those relatzng to warnings to blood donors, screening’ of
, donors, heat treatment and steps to minzmlse the risk of
hepatztls 1nfection,’ but, not including veccznatzon ‘against
_hepatitis. Next, _since the plaintiffs have, in{my »judgment,

made outfan'argnable,caSe on negligence without thef~1imitation
which the judge felt obliged to attach, based upon the claim
- being valid as to "performance4 releted" matters only, I would
_uphold'the judge's orderyas to category 1(a) and (b) but 1
~would delete the consequential 1limitation which excluded

documents which concerned "breach related" matters.

Further, and for the same reason,,I would include
’ﬁithin the order ’for' production the dOcuments in  category
1(a)(1) concerned with "whether" to adopt a policy of self

’suff1c1ency in blood products, and those in category ’1(a)(v)
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relating to ‘'whether" as well as to how to re-organise the

N.B.T.S.
’ In the judge's order the final words of 1(a)(v),
namely "or other parts of the N.H.S." were omitted. In my

judgment those words should stand part of the order for
production. It is not clear what the '"other parts of the
N.H.S." are but the documents would not be listed in the
certificate if they were not relevant to the issues in the
action. It seems to me to be likely that one topic covered in
these documents is thé possibility of wusing the Scottish
facilities to enlarge the production of blood products in the
United Kingdom and thereby to reduce or eliminate reliance on
imported products. They should be produced for the éame

reasons which govern production of the other documents.

Lastly, so far as concerns category 1(a) the judge
refused to order production of the documents in 1(a)(iv), "what
priority to 4give and what resources to allocate to the
redévelopment and/or refurbishment of the B.P.L.", on the
ground that what was 1likely to’ assist the plaintiffs' case
would have been produced under category 1(a)(iii), "future
planning for the yrole of the Blood Products Laboratory". I
accept Mr Jackson‘s submission that on the material before the
court it is not possiblé to be confident that that reason is
’valid. It is clear that there may well be overlapping between
the two categories but, in my judgment, the reasons for
ordering production of documents in category 1(a)(iii) also
require and Jjustify production of the documents in category

1(a)(vi).

- 44 -

BPLL0016043_025_0045



 As to category 1(b), which deals with the issues

raised by the plaintiffs' case on warnings to and screening of

i blood donors, the heat treatment of blood products and the

taking of other steps to minimise the risk to haemophiliacs,,as
summarised above, I would include w1thin the order ~ for
' production those 'in category 1(b)(iv) as to "whether" to
ﬁintroduce the use of heat treated blood products, thereby{
ordering production of all documents in category 1(b)(ii) to
(v). I reach that conclusion for substantially the same
reasons as those explained above w1th reference to category,

'1(a).

As to category 2, the 'subject matter of the
’documents is, eccordingfto the description of thetCIsss in the
certificate, substantially the same as in category 1(a). I am
'unable to 'accept the validity of the judge s reasons - for
refusing to order production of these documents. 1 see no
reason why production of these documents should create any
greater risk of an unfairly distorted picture being presented
than would production of those in category _1. I acknowledge 4’
the force of the point as to the need for free discussion, for
that lies at the basis of the valid claim to immunity with
reference to all these documents, but the public importance and
the gravity of the case for each plaintiff must, in my
"judgment, in this case overcome that objection. Finally, the
legitimate help which the plaintiffs are likely to derive from
these documents in category 2 seems to me to be ,Lnot
’51gn1ficantly different from that which they are likely to get

from the documents in category 1.
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To that extent, I would allow the plaintiffs
appeal. As to category 4(i), documents prepared for the
guidance of Minister before important meetings, Mr Jackson
‘acknoéledged that the plaintiffs' case on this héading is
weaker. It is stated in the certificate that

"in most cases, minutes of the meeting or other records of

what the Minister actually said on the relevant occasion are

available and are not privileged."
Mr Collins has informed the court that the Department will
supély to the plaintiffs information as to the date of each
meeting referred to. Having regard to the documents which, in
my judgment, ought to be produced under categories 1 and'z, and
to the fact that what the Minister said at these meetings will
be disclosed, or can be proved, I am not satisfied that there
is any ground for disturbing the judge's order on this part of

the case.

The need for inspection by the court and the test to be applied

At a late stage of the hearing before us the
question arose as to whether inspection of any documents
ordered to be produced should be carried out by Rougier J. or
by Ognall J. to whom the conduct and trial of the the
litigation have been assigned. As was pointed out by Bingham
LJ, Ognall J, having extensive knowledge of the case, is likely
to be more readily fitted to decide which documents should be
disclosed, and to make ghe inspection and decision swiftly,
‘than any other judge. The avoidance of any delay in this case
is of the utmost importance. It was further pointed out by Sir
John Megaw in the course of argument that, if the inspection is
carried out by Ognall J., the decision need not be made finally
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upon the flrst 1nspect10n by reference to the apparent force
'and relevance of the document but could, if the dec151on is
finely balanced, be postponed with liberty to renew the
: applicat1on, if necessary on the judge s suggestlon, during the
trial. The apparent force and relevance of a document may be
very different at a later stage in the trial from that whlch
the document has at or before the commencement of the trial.

'Subjeot to his avallabzllty, nelther 51de submxtted that there
' would be any dlfflculty ‘in or objection to the 1nspection bexng

carrxed out by Ognall J.

Mr Jackson then submitted that this court could and
should in the cxrcumstances of this case direct immediate
production of documents to the plaintiffs 'without' the
requirement of intervening inspection by this court or by any
judge. Agaln, the main ground of that submlssion was the
importance of,avo1dlng delay by expediting the submission’ of
eisc105ed documents to ’exoert'witneseee} but'iMr Jackson also
submitted that, since any documents ordered to be produced must
satisfy the first test of being'"very likely to support the
plaintiffs’' case", it was probable to the point of sufficient
certainty thatgthey would satisfy the second test at thef stage
of inspection which, he said, is releVance, i.e. the’test’which
in Air Canada Bingham J. thought should be applied to the fzrst
,test also. see Air Canada at page 410H. This submzssion raised
,questzons as to what the appropriate test is at 1nspection by
the judge and whether and in what cxrcumstances that znspectlon
can be dxspensed wlth by the court When the polnt was raised
Mr Colllns was no longer avazlable.< Mr Fenwick, for the
Department, was, I think, - at fxrst mlnded to concede that it
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might be possible in certain circumstances for the court to
direct disclosure without inspection but he opposed the taking

of that course in this case.

4

It seems to me that these are new points. 1In Air
Canadh the appellants, who were seeking production, submitted
that the two tests were different but the other way round: see
[1983] 2AC at page 433H and that (page 434a):

"When the judge, having inspected the documents, came to the

later question of whether to order them to be produced, the

question was different and it then became relevant to consider

whether disclosure would assist the party seeking it."
Lord Fraser, with whose speech Lord Edmund Davies agreed and
from whom on this Lord Wilberforce did not, I think, differ
said at page 434D:

"It follows, in my opinion, that a party who seeks to compel

his opponent, or any independent person, to disclose

information must show that the information is likely to help

his own case. It would be illogical to apply a different rule

at the stage of inspection from that which applies at the

stage of production."

Their Lordships were not asked to consider the
possibility of the tests being different as now submitted by Mr
Jackson. The impression which I get from their speeches is
that their Lordships thought that the test should be the same
although they were not in agreement as to what the test was.
Further, their Lordships were not asked to consider whether
inspection by the court is in every case necessary but, again,

it seems to me that their Lordships{ regarded inspection as a

part of the ordinary practice to be followed.

For my part, I can see force in the submission

that, once the first test is satisfied, the judge on inspectioﬁ
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should only be required to consider whether the documents are
necessary fcr fairly disposing of the ease ‘and that they are to
be regarded as necessary for that purpose if they give
'substéntial a551stance to the court in determining the facts
~upon which the dec1s1on in the case will depend. I do not,
however, think it right to decade that point in this case. The
point was not fully argued and, more importantly, dec1s1on of
the point is not, in my Judgment necessary in the 1nterests of
justice for the proper disposal of this appeal.f It would be
‘clear to thea,Judge~who 1s: required,to inspect' that, if,I am
right so far, this court ’will have determined’”that, for the
reasons given, documents in the classes ordered to be produced
are very likely to contain material which would give
substantial support to (the plaintiffs ) contention on an issue
~which arises in the case and that without them (they)'mlght be
"deprived of“the means of ... proper presentation" of their
case". The question whether, upon inspection, the documentS’
' satisfy that test must at that stage be decided by reference to
'the allegations in the pleadings and to the undisputed gravity
and importance of the case. The test propounded in Air Canada'
should, in my judgment, be applied, bearing in mind that the
' substantial support likely to be obtained by the plaintiffs
'from the documents includes the statement of the grounds and
reasons for decisions, and the statement of the information and
principles and considerations “taken into account in making
decas;ons, to which the plaintiffs intend to direct their
expert,ev1dence upon which their ,pleaded case asnto the means
’oflknowledge of,the,risk,f»and of the ways of eliminating that

risk, is based. I would add that I can see no objection to the
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Departmentiassistiné the judge in the proéess of inspection by
indicating which of the documents in any class are regarded by
the Department as not being in their contents significantly
diffé;ent in character of contents from that which the court
has held those documents to be likely to possess. That is a
different process from waiver of immunity which the Department
has no power to make. The process of inspection may, with that
assistance, be ﬁuch shortened. It seems that there are 162
documents in category 1(i), 264 in category 1(ii) and 38 in

category 2.

One other point must be mentioned. Accepting for
the purpose of this case that the test at the stage_ of
inspection is ’the same as that applied by the court when
ordering production for inspection, i.e. very likely to assist
the case of the party seeking production, the judge inspecting
must, in my judgment, also ensure that any documents to be
disclosed do not, having regaid to all the documents ordered to
be produced fo: inspection,’ present an unfair or distorted
picture. That can be explained ’by an example. Suppose the
first document in a class clearly supports the claimants'
cohtentions and is therefore ordered to be disclosed; but the
sécond document negatives or goes far to reduce the support
which the claimant could derive from the first. It seenms
impossible to me that the 1law could require or permit the
disclosure of the first without the second. The pfoper course,
in my -judgment, in such circumstances is to order the
disclosure of both and, assuming there to be one or more which
satisfy the test of providing support, as many of the documents
in the class as are necessary to ensure that a fair picture of
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the;effectjof the documents'aS'e C1ass’iS'presented,'Thexeffect ,
of'sucﬁfan order would, as I understand it, be as described by
Lord Templeman in the Air canada case: page 449E: '

7 | "1 the judge deczdes in all the circumstances ‘that the

claim for public interest immunity is not strong enough to

prevail over the public interest in justice, the judge will
allow the plaintiff to finspect the documents.  In that case

either party is free to use the documents for the purposes of

the proceedings but is not bound to do so. If both parties in

their discretion for the same or different reasons decide not
to rely on the documents, the documents will not be revealed

to the public. The plaintiff who will only have inspected the

documents in order to determine whether or not to make use of

“them in the proceedings will not be allowed to make use of the

'documents for any other purpose.”

I would therefore propose that this court dlrect
~ that there be an order for production for inspection by the
court of the documents listed in the certificate in categorxes
1(a) and 1(b) as stated above and in category 2 but of no other
documents there 1isted. As to the: question as to which court
and by which judge the inspection should be carried out I would
wish to hear counsel Relevant to the final order to be made e
will be the availability of Ognall 3. and Rougier 3. B <
'necessary, and if it should seem after submissaons, glven the
need for expedition, to be the only convenzent course, thxs
court could 1nspect the documents, and make such order for
immediate dlsclosure as may then seem right° and, if thought
right and useful, give llberty to the plaintiffs to apply to
the trial Jjudg= with reference to any documents of whach

immedlate dlsclosure is not ordered

Z=mammas = E- 1] =
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ROTE.

Thié note is added to the judgment to ensure that the
court does not make its final order under any
misapprehension as to the submissions made for the
plaintiffs. I have referred to varying the order so as
to provide for production of all of the documents in
categories 1(i) and 1(ii) and in category 2. That would
appear to include the documents in 1(b)(i) which relate
to '"what approach to take towards the widespread
introduction of vaccinations against hepatitis in the
light of the AIDS problem"; but, as I understand the
position the plaintiffs do not in fact seek inclusion of
documents in category 1(b)(i) although the notice of
appeal refers to all documents in category 1 and Mr
Jackson used similar words in opening the appeal. In
his judgment Rougier J. said at page 32E#F that the
documents in 1(b)(i) were '"not in point" and that
statement was made, presumably, because of the
concession recorded in paragraph 27 of the plaintiffs
skeleton argument before Rougier J. the "the plaintiffs
have no case against the Central Defendants concerning
vaccination against hepatitis". It seems that the
documents in category i(b)(i) have been treated as
removed from the issues before the court. If I have
misunderstood the position I would wish to hear counsel.
If I have correctly understood the position, this note
need form no part of the judgement and the order will

not refer to category 1(b)(i).
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'HIV HAEMOPHILIAC LITIGATION
o s
Bingham LJ

I have had the advantage of readzng in ‘draft the
Judgment of Ralph ~Gibson LJ, with which I am in complete

~agreement.

The main issue argued on thls appeal was whether the
plalntlffs pleadxngs advance arguable claims agalnst the'
, Department of Health in statutory duty or neg11gence or both.
I was at first somewhat concerned whether this issue could be
appropriately raised by the Department on a summons by which
the p1a1nt1ffs sought production of - documents for which public
1nterest immunity had been claimed by the Department in the
'absence of any order for trial of a preliminary 1ssue or any
applzcatlon to strike out the plaint;ffs claimraS',d1sc1051ng
no reasonable cause of acticn agalnst the Department. I was
inclined to thxnk that the plaintlffs pleading should be
treated as disclosing a reasonable cause of:action unless or
until itfwes ruled not to do so on a fully-arqued preliminary

issue or was struck out.

The plazntiffs have, however, made - no e»jection to
the ra1sxng of this issue on thxs application and on reflectlcn
I am sure they are rxght not to ‘do so. " The unnecessary

, multlplxcatzon of expensive and time-absorbing ,interlocutory,
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applicatibns should be avoided wherever possible.  If the
Departmentvis able to satisfy the court that the plaintiffs
have no reasonable cause of action against it, then it could
not be a proper exercise of discretion to order the production
of thése documents for which (as is admitted) the Department's
claim for public interest immunity is properly (and indeed

necessarily) made. If (as in Burmah v Bank of England [1980]

AC 1090) the effective claim for public interest immunity is
made by a party who has not been sued, and so cannot seek trial
of a preliminary issue or a striking out order, there is no
4a1ternative to raising the issue in the present manner. I am
therefore satisfied, as both parties agree, that the present
procedure is appropriate. It is, however, important to ' record
the parties' further agreement, rightly made, that in
considering whether the plaintiffs' - pleading discloses a
reasonable cause of action the court must at this stage assume
all the plaintiffs' pleaded allegations to be true and capable
of proof. It would also seem to me (although this was
challenged by the Department) that if in any ordinary case the
court concludes that the plaintiffs' pleadings do disclose a
reasonable and adequately pleaded cause of action its decision
on the plaintiffs' substantive application for production
should not be influenced by any assessment of the plaintiffs'

chances of success whether on the law or the facts.

Like the judge and Ralph Gibson LJ I have real doubt
whether the National Health Service Act 1977 is to be construed
as imposing on the Secretary of State any statutory duty

enforceable by a member of the public in a private law action
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' for damages.‘ I have nothing to add to ‘the reasons of Ralph'

,Glbson LJ on this point.

Mr Andrew Collins QC, for the Department, urged that
just as the Secretary of State owed the plalntrffs no such duty
- under the statute so he owed~the plalntiffs no duty of care at
common’law. He pointed out, relying on recent authorlty, ”that
there is no close precedent for such a claim as the present
whzch differs in nature and scale from the negligence clalms

wzth~wh1ch the courts,'customarlly deal. Furthermore, he

- argued, the plaintlffs complaints relate to matters within

areas of political and admznistratlve dzscretlon 'whzch the
,courts are incompetent to evaluate ( save, where,vlres are in
1ssue, on applications for 3judicial review). There Were;4 he

sald, by analogy with Hill v Chief Constable of West Yorkshlre

{1989] AC 59, strong reasons of public policy (or justlce and
reasonableness) for not holding a minister and a department
exercising public functions for the benef;t of the commun;ty as
a whole to owe a duty of care towards'indlvzdual members of the

public.

These’are~points properiy and responSibly,argued and
- they may ultimately ‘prevail, but on the necessarily brief
argument which we have heard,at this stage I am not at present
satisfied that they must do so. Since I agree with the reasons
-of Ralph G;bson LJ,oa this point also I shall indicate very
briefly the matters which particularly weigh with me:
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(1) While there may be no very close precedent for the:
present cléim,there has not perhaps, at least in this country,
'been any comparable calamity. Of the plaintiffs still living,
the éreat, majority have throughout their lives suffered the
grave’affliction of haemophilia. To this there has now been
added the even graver affliction of AIDS, now or in the future.
The tragedy was avoidable in the sense that, had different
measures been taken in the 1970s and early 1980s, it could, at
least in large measure, have been prevented. The law cannot of
course redress all ills, however grave, which afflict the human
condition and the occurrence of a tragedy, however great, does
not compel the conclusion that someone somewhere must be
legally answerable. If, however, the plaintiffs can make good
their factual allegations against the Department, as one must
for present purposes assume in their favour, the law might

arguably be thought defective if it did not afford redress.

(2) Although Dutton v Bognor Regis Urban District Council

[1972] 1 QB 373 has now been overruled and the ratio of Anns v

Merton London Borough Council [1978] AC 728 in part at least
disapproved, I do not understand doubt to have been cast on

Lord Reid's statement of general principle in Dorset Yacht Co v

Home Office [1970] AC 1004 at 1026H - 1027D. Of course, as

Lord Reid himself pointed out and as Lord Diplock at pages
1057H - 1060H of the same case even more explicitly emphasised,

Lord Atkin's speech in Donoghue v Stevenson is not to be

treated as a principle which is universally applicable.or which
can be mechanistically applied without very close attention to

the relationship and circumstances of the case under
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4eOnsideration.' Nonetheless, where as here foreseeablllty by a
_defendant of severe personal 1njury to a person “such as the
. plaintsz is ; shown and the exlstence of aV proximate :
relationship between plalntiff and defendant is accepted "the
, plaintiff is well on hls way to establlshlng the exlstence of a
'duty of care. He may st111 fail to do so 1f it is held that
imposmtlon of such a duty on the defendant would not in all the
circumstances be just and reasonable, but it is by no’ means
clear to me at thls ~preliminary stage that the Department s

.subm1551ons on that aspect must’prevail.

(3) Mr Rupert Jackson ~Q¢ for the plaintiffs argued' that
_his complaints relate not to 'ahy policy deeision taken by the
Secretary of State but to the Department's failure to implement
the pOlicy{decision taken, that is,»to'the%implementation 4ndt
the formulation of policy. I am not persuaded that that
contention is wrong,'aithough detailed ekamination of the facts

‘may well show the line between the two to be blurred.

(4) While the court cannot review the merzts of a decisxon
taken by a public authorzty if it fell within the area of a
discretion conferred by«Parllament, it may do so even in a
common laW'action for,daaages for negligence:if satisfied that
the decision in question for any of the recognised reasons fell
.outszde the area of such discretion. “Whether the plaintiffs
‘can discharge that considerable burden on the factS“'here‘ I

cannot at present determine;
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I am therefore of opinion that the Department's:
fundamentai challenge to the plaintiffs' claim in negligence
fails and, like Ralph Gibson LJ, I think it highly likely that
these documents, if produced, will help the plaintiffs. That

k4
brings one to the balancing exercise.

The claim for public interest immunity being properly
made, on a class basis, it is necessary to consider the grounds
of the claim advanced in the Under Secretary's certificate. I
understand these to be two-fold. The first is the need for
effective, candid and uninhibited advice to ministers and
discussions between ministers and their senior advisers. The
weight of this consideration depends very much on the subject
matter in question. It does not seem to me to have substantial
weight in relation to the subject matter with which this case
is concerned; indeed, apprehension-that these documents might -
become public before expiry of the 30-year rule might even have
prompted greater candour. The second ground relied on is the
public interest in protecting from possible critics the inner
workings of government in the formulation of important
government policy. This ground, echoing the speech of Lord Reid

in Conway v Rimmer [1968] AC 910 at 952, is always a factor of

weight to be put into the balance, . although again its weight
depends on the nature of the policy in question. On the other
side is the public interest in a fair trial of the claim made
by this large body of grievously injured plaintiffs and, less

important but still important, in public recogniézon that the

claim has been fully and openly tried. Once the balancing
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;”stage is reached I regard the balance as coming down declszvelyr

din favour of the plalntiffs.« : ; ,1',4«’ = : f’,{ o .

'Ioagree wiﬁhrwhot Ralph Gibson LJ has'said*about' the ’ @
classés of documents and I agree with the order ‘he proposes. I
would allow the plalntiffs appeal to the extent he indicates

and dismiss the Department's cross«appeal.

_Sir John Megaw

- I agree with both of the Judgments.
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