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Purpose 

1. This s€ hi 2>.J:; on  sets out the background t.' this litigation and the current :Il 

state of lay and =nfn -r ns you of prop ais. nside to the NBA by the NHS dH 

f..,itiati._ara ttizm ~,:t (Nil SL for an out of court snttkment, [`ail.,.., is lre 
submission men. Hued in Sheila Adam ' s minute of 21 1 my on haemophiliacs and 

I'HCV . ] 

Recommendation 

2. The 115_ Board are minded to make the NH A_.; s advice and settle out of 
court those cases where they are. advised beyond

; - 

 that liability is  e>r:r . ...1 jt€.:, 
l e ow r they are conscious thai €hh may have wid o lcy >i1. 7i ;lica t ions . , : h ',

D; part rent and 1 dl  s'. h no hews before k,si<-..'y a .find. . ild. .isi_a . V1~y e lace
1 

'- 

discussed th > issi_= illh, .:h€: NJDI A, I N F Yy l;'sl"', i . : s i' arid i`x:i .,.$1 ,s&,." of the NBA 
haveBoard and have come to the conclusion that tk.. c,A , iota in favour 4}, settling this 

case far outweigh the disadvantages. We th€ refore recommend nd that )-on support the 
NBA Board's decision to settle. 

Timing 

3. [The NFI.SI A have asked for a decision i€ •,,iii, the proposed settlement by 
Friday 6 August. New enun rules require that. }l.aa•r.7?.C:o;s.Ett settlements are 

considered at all stages of litigation, Rsiiurr to do so when a settlement is possible 
cart result in stiff f;ina.nria` penalties in cents at the end of the day, Your views are 
therefor : sousg h° bc 't Aui to II v the ;`" <'i Pw%),.-tl t r€t dam:% time to 

Y q make a final decision before the 6 Augur de adlin i 

Background 

4. Around 120 neonle infected whim  Hepatitis C xi 1(V) through blood and 
blood products are seeking y damages r iinat the NB A. 'I 'he claimants' case is that 

the blood service could have introduced a screening test for HCV earlier than 
September 1991 thus avoiding imnecesam my rransmnissioim of infection. The case is 

due to be tried in October 1000. 
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5. The litigation is behig handled by tie NHS Litigation  Authority and their 
solicitors, Davies Arnold Cooper U) ° .; , 

T. t7nier Protection  Act 1987 

6. The case is being brought under er the Consumer Protection Act 1987 (CPA) 

whkh allows for strict liability for production of a defective l,rcdu,,:t. This: is the 
first tine th at this Act has been used in a ease involving :sut;ian, t s.ue,t ri tits, so, 

althou ;;.i the Department is riot a parry to the case, we have taken a close interest in 
it because of the precedents that could be set. Last; Autumn DH took leading 
Counsel's  ad;'-ice and agreed ed that, for the S sir 0Se. of this litigation only, blood and 

bleed products could fall within the definition :;,f product" wstbin the meaning 
oil RAY ,C, .IHc'f > ,; ` i .r n s diet ? afv r .,"errs '.1sst ld :Jthe c .:arn to the 

same conclusion and that this formulation would avoid oid a legal precedent being set. 

A. The claimants in the group action were infected Clash Hepatitis C between 

March 1988, when the Act came into force:,  September. '1 k91, when the JECV 
test was introduced nationally. 

MC  Test 

Fey p 

blood 
p 

have
~ ~qyp 

8, T f h. cuestion of whether the b.~¢, , (,. .:I .".`vice, could .h .,;, ~-t introduced 'a ~C 4° 
j
1

4 screening a i:; test cachet and, if o, how much earlier i complicated ,t:< i> by..$ number r of 

facto's :usdieding argument's about the sensitivity and specificity of the tests. 
available at various points in rime. The' claimants will, however, point to; the fact 
that the US introduced a first generation screen in test, in June 1990, well over a 
year before. the

g
 UK, and that most otherEuropean  countries also introduced 

screen ~c a a n #:ii;y for .A, 1. r  thatyear. 

9. This :sari:ie first generation screening test was evaluated by the blood.. service 

i i 990 C the 1.,i.~<:;i€€ in late € ; '.~, ~ , t ~r`. ~ t`~T~ 1. `~ #~3re~.1~f_e~.,~:,€~, considered  results of 

the cva uatic:n. in November 19th and  recommended th e. introduction of € ,e test 

for routine scrc ertin, . However, shortly after this, a new
i

 second 
g

generation 

screen er .5'si 41: t7€ .. asa ilab"I in ,l a di .1 i➢ion s u tai`s.(.`iii .tir 
i t 1  ., ~,1s ba 7`i,`.'€

Department) to h,slt the introduction of the first generation test and to evaluate the 
new one. 

10. € ria:ls Of tie new test took 1 lace Irom May 1991 in five regional blood 

transfusion centres. `These centres continued to ,.,r the test until it w is ii.trodi:.-,ed 

across all 14 regions in September 1991. This led to a situation where between a 

third- and a half of E.nelish blood, donations 'were being screened for  Hepatitis C. 

from May :1:991 onwards, whilst the rest were not. 
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11. Given these facts. Davies Arnold Copers's advice to the NBA is that. 

,;whilst the •e is a risk that, l:andiry wi.l attach under the Consumer 
Protection .Act in respect of all cL i€ s post March 1988, the liability 
exposure .:re:a vrs the lacy the chn of the ..: ans. . lion, Certainly there is 
4.d. .w..Adexable capon e for all u r. sSu. . .).. w.J 4 u; b.,x"Juent: to 1 January 1991. 
Indeed 1-'ur ,.. from May 1991 there is likely to be a finding of 
li tlar:°.y un ler the ct. 

Pros and Cons of a Settlement 

12. The arguments in favour of a settlement are. 

* if the ease copse': to Court tared-- is ,,er Y, € ely to lie a finding of liability 
against the .NhA., at least for those elaisnants infected after May 199'1:; 

+ a trial (starting October 2000) would involve a good deal of negative 
publicity; 

• cores .le a.b , <egal re or' w+..lei be 1<.::a .red -  -aroaund; £250,000 in the run 
up to the i64 ,ord a lw" thee '  ui in: t<_c iai it"acli; 

the aniag:`; would hr no g €,.a£;e_ now than alter a trail and may even be 
less; 

• there would be nra finding by a judge that the 1, ensurr. ̀r .t' t i t;on Act 
applies. 

The disadvantages of doing eal €ic w 
ai=:; 

• if a settlement is reached it is hlsele 4rar many new E h imams will 
emerge (approximately 820 cases have been; ide:-tified through a 
sponsored lr. ok sek study,. z to 

ever, the 
sale problem ss o}uld occur 

if the claimants were 

successful 

Al Court, 

t 

1c;u

g

h a 

di 

fcrr'.rrt 

seep it 

may he confused 

with Hepatitis C and 

acl 

a opid . 

a 

,see, 

but 

aga<r this 

would happen -were it: to 

go 

to trial. 

Proposed Settlement 

13, 

There are a 

number of 

w a 

5 in which 

a 

settlement could 

be worked out. 

This would be a Yet 

attc t far' 

the 

NF0I.A 

and DAC 

to negotiate with 

the 

claimants' 

solicitors, but 

the sum 

is 

likely to he 

of the order 

of 

LX. However, on 

the 

basis of 
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the legal advice offered, the NBA Board prefers a settlement on broadly the 
following lures:. 

(a) a settlement -.n,ad:e only in respect of those claimants whose Clai ..s are 
judged likely to succeed in court (currently estimated at around 2. 
claimants); 

a two tier settlement with: 

a provisional award to all claimants at (a; 

i s`:. c and patnnem awarded to t. ,rse claimants  who go on to develop 
1 path ;k C related d illness (on current e ridence, it is likely that some a 

90'T;" .Jl' lei,. .!'%.:.. with %kp,isio-i.;s f.N will remain ii 1'tn tE7,i...$.at:$i.: but 10% Will 

develop cirrhosis or itepatocc llular cancer after around 20 years). 

The alternative would he to give all claimants at (a a single, bigger award, but this 
would be over generous to the 9Y* or so who ill remain in asym t YmatI and unfair 

to those who will en on to develop serious illness 

Cost of the Settlement 

13 lD\k to besdek-li)

Wider Implications of a Settlement 

14. We have consider whether settling now has any wider implications for, 

jJac at,. rrl' icy, an ..F'eat s whether we can justify morally a financial 
settknient on We claimants but continue to refuse financial assistance to 
those taken who hate n ,   legal action (the 404 or so haemophiti e ti:il alive 

„. qq. H.g. £ 
lli  l v... 

 
but will have sighed anundertaking 3t".i ~'rt. d~~~11 also have HCV Y 

they rcccircd their financial : ti  m em not to take legal , hsion on HIV or 
H£. V). This is a di_ficuh, cueaticn, but we feel that the kind of li mited 
settlement proposed 45b: itai p  tfflient5 roil r in respect ot those likely ly to 

succeed in court) makes arguments `: <r financial assistance easier to resist. 

The salt; ; issue would itt any case arise if damages were awarded in court. 

Other [, itigyip.n in the 1 peline SOL have advised us that, because a 
decision to settle the Hepatitis i" litigation out of court would he decided on 
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its own law and faits, iw C.-;u1d not create a precedent for other litigation in 
the pipeline. such a that penduag on v __JE). 

Conclusion 

1,5 The arguments in. fa ur 

oft(__ 
the .N4f n 3v d agr ein_g ti. Qn. out of court 

s`ettien elit in din case :seem, to us to be o s 7 helmhng, l di aas antage we have 

been able to identify would apply equally if the £: ne eat to tcia and ciat. na:u:ts 
were warded damages, which we are ad iced would be the likely outco me. 

" ~ 16, Y Y7"  atev=er we dc;, the outcome of it A , ti ir.; eta is hound to be linked to the 
d pE tt Y campaign or financial stance for€i l 

€ a37 111s€7ia , ` t t "1'<73 (C,.a 
{ 

,. S: e Ss noid 

net ;:_ to maintain the han that t e two t.: a am £ uon kp.ia ata, dia. tin N€PA had 
, Y 7 yy~ 99  y 

hulk nit Pd o .~ d a ';.im i,a 
s'Y'': )_ 1"': i>_3_# of the claimants and that th€, h .El of the 

a a; ;. i5, S.uem would ttl'_zy h:' a ii,.a'0!e no the roughly IC.a Of those ho o on to 

de i lop ilepautis C related .dlne ses. 

17, hi the light of this, are von content for the NBA to take forward 
si.rrangmnents for a eiderx € in with €.fit, l°' HSI x 

Charles, lister 
4 ; l WE 

xt!GRO-C 
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