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Cirewlar To ESS {033) 1/53

DEPARTMENT OF HEALTH AND SOCIAL SERVICES

General Hospitals 3ranch
Dundonald House Upper Newrownards Road Belfase BT4 38F

Telex 74578 Telephove 0232 (Belfast) 50121 ex2
Placse reply to The Severary
To: The Chisf administrative Officer Four mbeteocs
of each Bealth and Social Services
Bosrd and the Ceniral Services igency Our oference 41736/82 (L/2L)

pue / August 1983

Dear Sir

RETECTION OF FIRSONAL HEALTH RECORDS (FOR FOSSIBLE USE IM LITIG.TION)

STMAARY

This circular amends Cireular HMC 75/62 and recommends new minimum pericds of
retention for personal health records (other than records held by the Central Services
dgency) to take account of the provisions of the Limitation {Horthern Irsland) Order
1976 and the Congenital Disabilities (Civil Liability) Act 1976. It does not give
new guidance on the desiruction of rescords.

1., The Limitation {Northern Ireland) Order 1976 amends the law on the Time limits
within which actions in respect of personal injuries or death may be brought.
The Congenital Disabilities (Civil Liebility) Act 1976 clarifies the right of
a child born disabled, as distinet from the mother, to bring civil action for
damages in respect of that disability. The limitation period in each case is
3 years, but this now runs from when it was {irst realised that o persen has
suffered significant injury which may be attributable to the negligence of
a third party, or, in the case of 3 minor, from the time he attzins the age
of 1B vears. The lapse betwsen the 'injury’ and ‘knowledge’ of it is without
1imit of tims.

2+ A person of "unsound mind"* can, as long as he remains under the disadbility in
question, bring an action without limit of time through his *rext friend”.
After the person's death, the period of limitation will mn against his personsl
representative(s). Boards will appreciate that, in the context of current
practices in the care and treatment of mentally disordered persons, discharge
from hospital capnot be regarded as implying that the person has canged to
suffer from the disability.

# Undsr Section L9(2), as amended, of the Statute of Limitations (Northern
Ireland) 1958, a person is conclusively presumed to be of "unsound mind” if he
iz undsr guardianghip or is a formal patient or is an informal in-patisnt whoss
trestment has immediately followed a pericd of formal detention or guardianship.
Howevar a Court may find that a persen sulfering f{rom menial disorder within the
meaning of Sestion 7{(1) of the Meniel Health Act (Northern Ireland) 1961 {which
includes mental handicep and mental illness) shnonld be regarded as of unsound
mind for the purposes of ths Limitation {Yorthern Ireland) Order 1576,
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3. The limitaticn pericd of 2 yeals agylics only to actions whish include a
plzin for damases in respect of personzl injurdss. In the cass of gther
clazims, &g & clainm by 3 mentally sisordered patisnt that he bas deen
falsely imprisoned, the apprepriaste limitation pericd srescribed by
Secticn SO of the Ststute of Limitatione {Yortnern Ireland} 1958 is
§ years from the date when the patlsnl ceasss to suffer o disabvilisy ox

1ies.

O s P LAY SR SEMIOOATAT UL RROANND
STVDMERT PORICES OF ImTINITION FOW rIRsLuAL HUALTH RTOOTS

e 000001

L. Personazl health records may aoy pe reguired zs evidence in legel actions
for sansideradly longer than has hitherts been *he cass. Thiz circular

proposes nev minimum retsntion vericds wnich The Department believss ave

likely to prove acceptables to the Uouris. The astuzal rariocds fox which

records are retained will howsver depend o * 2

paragraph 6 below).

5, Spenial considerstions apply o recopds relating o
and mentally disordeved pesple. In mazt other case »
representative{s) might be expected to know whether se of
action within & years of the alleged negiigence, frow which time the
1imitation period shoulsa be taken to run. Tt is recommended ithat the
following minimws revention pericds should be sheserveds=

£,
o

8 Obhstetric Hacords

25 years.

n

(v} &

cords Relatine to Shildren and Youne People {includine Pasdiztrie,
= 3o Community Child Fealth Sexwvice Jecords )

A

Until the pabient's 25%h birthday ox § years alter the last eniyy,
if longer.

{¢) Regords Relatina to Mentally Disorpsred Sersons within the maanine
" 1
¢ 1a

‘i&m g
of the Mental Health Act Clowthers Tralandy 1041

20 wvears from the dats at whish, in the opindon of the docior concerned,
the disopder has ceassd or diminished ic the point where no fusther
save or treatment is considersd necessany.

Pne records described zt {2), (B) and (¢} abvove need only to be retainsd
for o minieus of 8 years after the death of a patisnt {or, in the case of
sbstetric records, ceath of the child),

{8}  All Othér Personal Health Records

§ years after the cenclusion of Lysatnent,

ACTTAL PERIOD OF RETENTION 0F PERSONaL HIalth RECCHES

&, BSubject to the minimum pericds oo sosed, it i3 for Jvards to decide on
astual periods of retention, naving regaréd io the wishes of individual
consuliants with responsinility for the cases in cuestion, the yequirements
af research and the responsidilities of Anerds under the Publlis Becorxds

Fad

et (Horthern Ireland) 1923, as well as o implizations for Litigsuion,
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MICROPILIONG 0P RICORDS

7. Paragraph 8 of Circular 10 75/62 recommended that microfilming should
not be used as a method of reducing the bulk of documents held and that,
if documents have been selscted for rermanent preservation, the original
documents mugt be preserved and it was not vermissable to preserve
microfilm coples in their place.

8, lLegal opinion now indicates that by virtue of the provisions of the Civil
Bvidence Act (Northem Iveland) 1971 it is acceptable o substitute
microfilm copies for the original documents within the pericd for which
those documents must legally be retained. This Act amended the law of
evidence in relation to civil proceedings end in particular %o the
admissibility of statements produced by computers. Section & of the Act
in its definition of "document" includes “any film, negative, tape or
ather device in which one or more visual imeges are embodied so az to be
capable (as aforeseid) of being reproduced therefrom”, The Section goes
on to define film as including a microfilm.

G In view of this change ané the exitension of minimum retention perieds for
personal health recormds recommended in this circulanr, together with the
increased pressurs on siorage space to which this will inevitably lsad,
Bpards who ave not already using it may wisb to consider the merits of
microfiloing as a method of reducing the bulk of documents held,

MINIPICATION OF L-RaY FILLE

10, The number of radiclogical exaninations and the everuge number of films
produced at these examinations have increased significantly over the past
15 years. In hospitals where the space reguired for storing this
inoreasing volume of X-ray films is either not available, or only available
at a high capital cost, altermative methods of storving X-ray fila have
been sought. One such method is the copying of full sized radiographs
into & miniature form {35 mm fox example) which can be stored in
approzimately 2% of the space required for conventional records and which
simplifiss the retrievel of films.

The Central Medical Advisory Committee and the Chief Medical Officer's
Special Advisory Commiitee on Radiology have approved the principle of
minification as an acceptable solution to the problem of Xeray film storags.
With the approval of appropriate medical staff, it will be for Boards and
Tistricts to decide whether to introduce minification inte an individual
hospital having regard to the availability of space, labour and the
financizl implications involved.

TMPLICATIONS POR L1036 TION OF DISSOSAL OF RELORDS

11. &g records could be required in litigation virtually without Llimit of time,
the Depariment recognises that some records may be destroyed wnich may
subseguently prove relevant to 1itigrtion. The Department's view, hovsver,
is that the cost of indefinite vetention of records vould greally excesd
the lizbilities likely 4o be incurred in the occasional case wheres delence
to an action for damages is handicapred by the abssnce of racords.

12. If an officer invelved in litigelion claims tnazt prior disposal of relevant
medical records has vrejudiced the outooms, #nis ehould be considered by

the Board along with all other factors wnen the apportionment of any
1iability as between the officer and Board is belng contemplated.

3
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13, Musk of the guidance contained in Sireular XL TR/82 vs@&%ns
1% zhould be vead in conjuncsion with ihis clrcul&&& ith
ainizun perieds of weteniion and to microfilming of medical
however, the zuidance conizined in the adbove parigraphs £

followed.

1. This cireulay, relating as it does o personal hsaltih recoxls, sovers
enly a small section of the widg range of reosrds held by Zoaxds., I is
apperent that there is 2 nsed fov sonsolidated guidance on the retention
and storage of records in gensral and this is being considered at wressnt

by the Depsriment.

BT 08

15, Poaxds are asksd te obsarve the minimum pericds for reteniion of persconal
nealih rescomis vecommended in this circular and fo bring this advice to
the sttention ¢f all staff concerned.

16, This circular does nobt apply to recoxds held by the Ceniral Dervices sgency.

Yeours faithfully
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