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Re: HIV H Oli1L1A LITIGATION 

(For the avoidance of doubt the term "haemophiliac" in all cases 
includes sufferers from Von Willebrand's Disease.) 

1. (1) A Trust to be called The Macfarlane (Special Payments) 

(No.2) Trust will be established for the purpose of paying 

the following sums as soon as reasonably possible to each 

category of infected haemophiliac, intimate or Category G 

Plaintiffs 

Infant £21,500 each 

Single adult £23,500 each 

Married adult without 
dependant children £32,000 each 

iaemophiliac with 
dependant children £60,500 each 

Infected intimates £23,500 each 

Category G Plaintiffs £ 2,000 each 

and for this purpose the Department of health will provide 

the Trust with a sum of £42 million. 

(2) The definition of each of the categories is as 

follows; -

I 

D HS C0003660_019_0001 



1. Infant - a haemophiliac under 18 years old 

on 13th December 1990 or if 

deceased by that date then under 

18 years at the date of death who 

has been treated with 

cryoprecipitate, Factor VIII or 

Factor IX and has become infected 

with HIV, whether or not such 

infant has yet developed AIDS. For 

the avoidance of doubt, all those 

Plaintiffs whose code numbers and 

details are set out in Part 1 of 

Schedule One hereto gins all those 

deceased haemophiliacs whose code 

numbers and details are set out in 

Part 2 of Schedule One hereto shall 

be deemed to fall into: this 

category. 

2. Single adult - a has Ophiliac who on 13th December 

1990, or if deceased by that date 

then at the date of death, was 18 

years or over and was unmarried, 

divorced or widowed with no 

dependants who has been treated 

with cryoprecipitate, Factor VIII 

or Factor IX and who has been 

infected with HIV, whether or not 
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such adult has yet developed AIDS. 

For the avoidance of doubt, all 

those P1 aintiffs whose code numbers 

and details are set out in Part i 

of Schedule Two hereto plus all 

those deceased haamophi 1 iacs whose 

code numbers and details are set 

out in Part 2 of Schedule Two 

hereto shall be deer d to fall into 

this category. 

3. Ma-r r i ed , but 
childless - a haemophiliac without dependent 

children who on 13th December 1990, 

or if deceased by that date, then 

at the date of death, was married, 

divorced with a dependant former 

spouse, or over 18 years old and 

living with a partner, and who has 

been treated with cryoprecipitate, 

Factor viii or Factor IX and has 

become infected with HIV whether 

or not such adult has yet developed 

AIDS. A list of all Plaintiffs and 

deceased haemophiliacs falling 

within this Category is set out in 

Schedule Three hereto together with 

the name of their relevant spouse 
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or former spouse or partner_ For 

the avoidance of doubt, those 

haemophiliacs whose code ni.mbers 

are set out in Schedule Threes shall 

be deemed to fall into this 

Category and those haemophiliacs 

whose action numbers are set out 

in Parts 1(b) and 2(b) of Schedule 

3 hereto shall be deemed to have 

been living with the partner there 

referred to on 13th December 1990 

or on the date of their death if 

earlier. 

4. Haemophiliac with 
children - a haemophiliac who on 13th December 

1990, or if deceased by that date 

the at the date of 
death, had 

dependant children, (which 

expr*scion shall include c8ses of 

haemophiliacs with children 

conceived before 13th December 1990 

but born thereafter) who has 
been 

treated with cryoprecipitate, 

Factor VITI or Factor IX and has 

become infected with HIV 
whether 

or not such person has Yet 

developed AIDS. At Schedule Four 
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hereto is set out a list of 

Plaintiffs and deceased 

haemophiliacs in this Category, 

together with the details of the 

persons who on 13th December 1990 

pr on the data of their death if 

earlier wore: 

(a) the spouse or former 

spouse of such Plaintiff or 

deceased haemophiliac; 

(b) the partner of such 

Plaintiff or deceased 

haemophi 1 iac; 

(c) a dependant child of such 

haemophiliac. 

For the avoidance of doubt, all 

those PlaintiffS and deceased 

haemophiliacs listed in Scedule 

Four hereto shall be deemed to fa11 

into this category. 

5. Infected 
intimates - those Plaintiffs who have issued 

and served Writs prior to 13th 

December 1990 and who fall within 

Category (c) and (d) as set out 
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within paragraph 2 of the Re-

Amended Main Statement of Claim 

and/or whose action numbers are set 

out in Schedule 5 hereto. 

6_ Category G - Plaintiffs who have issued and 

served Writs prior to 13th December 

9.990 and who fall within Category 

(g) as set out in paragraph 2 of 

the Re-Amended Main Statement of 

Claim and/or whose action numbers 

are set out in Schedule 6 hereto. 

(3) For the purpose of this settlement: 

(a) "dependant children" means children under the age 

of 18 and adult children in full-time education, 

(i) includes for the purposes of a payment 

under Clauses 8 to 11 of this deed a 

child conceived at the date by reference 

to which entitlement to a payi t is 

determined and subsequently born alive; 

(ii) includes an adult child whose full-time 

education has been interrupted [for a 

period or periods of not more than one 

yearl [by a period or periods of 
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voluntary service of not more than one 

year]; and 

(iii) does not include an adult child whose 

full-time education is provided by his 

employer as part of the terms and 

conditions of his em 1oyment or an adult 

child who during his full-time education 

receiv4S payments from a person or body 

with whom he has undertaken to work on 

completion of his education; 

(b) "living with a partner" means living:-

(i) with a person of the opposite sex, and 

(ii) as the husband or wife of that person, 

and 

(iii) in the same household as that person. 

(4) Where an infected haemophiliac or intimate has died 

prior to the date hereof, the appropriate sum a8 set 
out in 

paragraph 1(2) above will be provided to the MacFarlane 

Trust for the purpose of paying such 
sum to their Personal 

Representatives for the benefit of the estates and 

depgndan under The Fatal Accidents Act of such deceased 

person and the relevant payment shall be made 
in accordance 

with the provisions of Schedule 7 
hereto. 

(5) For the avoidance Of doubt, 
except in the case of 
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Category G Plaintiff, no person or their estate and/or 

dependants, shall be entitled in their own right to receive 

sums under more than one of the above categories. 

(6) In the event that the numbers of qualifying persons in 

Categories 1 to 6 above is such that the sum of E42 million 

is inAufficient to provide for the making of the relevant 

payment to each of them, the First Central Defendant will 

pay to the new MacFarlane Trust Fund sufficient additional 

su'n to make similar Payments at the rates set out in 

paragraph 1(2) above to each qualifying person. 

(7) The above payments will be made to :-

(1) all plaintiffs in the existing co-ordinated 

arrangements, and 

(ii) any other haemophiliacs infected. with HIV 

through treatment in the United Kingdom with 

Factor VIII or Factor I% (whether 

cryoprecipitate or concentrate), 

(iii) AIV infected spouses of such haemophiliacs 

in paragraphs (i) and (ii) above whether or 

flat those haemophiliacs are plaintiffs, and 

(iv) H1V infected ex-spouses and partners of 

haemophiliac plaintiffs or deceased 

haemophiliacs, provided that their names are 

included in Schedule 3 or 4 hereto. 
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Provided that in the case of (ii), (iii) and (iv) 

applications made to the MacFarlane Trust within three 

months of the date of the creation of the Trust. 

(8) The provisions of the MacFarlane Trust will also apply 

to the following categories of parsons who have not as yet 

been informed that they are FRIV positive:-

(1) any haemophiliac who by 13th December 1990 bad not 

been tested for HIV and who upon first testing is 

found to be HIV positive and who would otherwise 

be eligible under one of the suA---categories set 

ovt t sub-paragrapha 1(2) 1 to 1(2) 4 above; 

(2) the spouse of a haemophiliac within sub-paragraph 

(1) above and any person who on 13th December 1990 

was the spouse or widow of a haemophiliac who had 

already been diagnosed as HIV positive by that 

date and any spouse, former spouse or partner 

whose details are set out in Schedule Three or 

Schedule Four hereto, provided that such person 

has either not previously been tested for 13IV or 

has been tested and found to be HIV negative, and 

who after 13th December 1990 is tasted and found 

to bQ 1Iv positive and who would otherwise be 

eligible under 1(2) 5 above; 

(3) the child of a haemophiliac (who is not presently 
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a plaintiff in these proceedings) who has been 

born or conceived before 13th December 1990 sad 

who is founts to be HIV positive (other than with 

passive antibodies) within five years from 13th 

December 1990 or within five years of birth, 

whichever is the later; 

(4) any person who has been diagnosed as giV positive, 

but has not yet been informed of that fact, and 

who would otherwise be eligible under one of the 

sub-categories set out in sub-paragraphs 1(2)1 to 

1(2)4 or 1(8)2 above. 

Provided that such persons apply to the MacFarlane Trust 

within a period of three months from their first becoming 

aware that they are HIV positive or within five years of 

13th December 1990, (or in the case of infected spouses and 

intimates before 31st December 1999) whichever is the 

earlier, then they shall be entitled to the appropriate 

payment for the category into which they fall as set out 

above provided that they Satisfy the MacFarlane Trust and 

the Department of Health that they fall within that category 

and provided that they sign an undertaking as set out in 

paragraph 8 below. The First Central Defendant will pay to 

the new MacFarlane Trust such additional sums as may be 

necessary to permit the Trust to make such payments to such 

persons. For the avoidance of doubt, references to those 

who "upon first testing are found to be HIV positive" means 
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those who are correctly so found, disregarding false 

Positive and false negative testa_ 

2. The sum of £42 million will be paid not later than 30th 

April 1991. A first tranche of up to £12 million will be made 

available prior to 1st April 1991 for immediate distribution. 

3. The Secretary of State for Health will procure that there 

are laid before Parliament regulations providing that sums 

received from the MacFarlane Trust will be ignored in assessing 

entitlement to social security benefits of the beneficiaries of 

the Trust, so as to implement the assurance given by the 

Secretary of State for Health in Parliament on. 11th December 1990 

that payments from the MacFarlane Trust will not affect 

entitlement to social security and other statutory benefits. The 

Secretary of State for Health will use his best endeavours to 

ensure that such regulations having been laid are approved and 

brought into being. 

4. (1) These payments are Made on behalf of the First Central 

Defendants and not on behalf of any other Defendant and are 

made without auy admission of negligence, breach of 

statutory duty or other liability. The First Central 

Defendant maintains its denial of any legal liability 

whatever. 

(2) For the avoidance of doubt the Second and Third Central 

Defendants are not contributing to this settlement and 
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firmly deny any duty of care owed to individual plaintiffs 

and any breach of any duty whatsoever. 

5. The Plaintiffs will discontinue their actions against all 

Defendants and will undertake not to bring freab proceedings 

against any Defendant or against any other Government Department, 

Health Authority or treating doctor in respect of the 

administering of cryoprecipitate, Factor VIII or Factor IX, save 

that those Plaintiffs whose code numbers are set out in Schedule 

Seven hereto shall be entitled to pursue that element only of 

these claims against the relevant Health Authority provided that 

they comply with the directions laid down by the Court on 1st 

March 1991. For the purpose of this settlement allegations as 

to medical negligence shall be those parts of Sections 7 and 8 

of paragraph 92 of the Re-Amended Main Statement of Claim which 

involve specific allegations of medical negligence in individual 

cases, as further defined in Schedule Eight hereto. 

6. in the event that any Plaintiff pursues claims against 

Health Authorities for medical negligence, the entirety of such 

sums as that Plaintiff may receive under the terms of this 

settlement through the MacFarlane Trust shall be brought into 

account in assessing what damages if any such Plaintiff is 

entitled to receive from the appropriate Health Authority in 

respect of the allegations of medical negligence made against 

such Health Authority, but only insofar as such damages are 

awarded in respect of infection of the Plaintiff with HIV or the 

increased risk of infection with HIV or other viruses. For the 
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avoidance of doubt, the fact that a Plaintiff pursues claims 

against Health Authorities for medical negligence @hall not 

disentitle such Plaintiff from receiving all sums due to it under 

this agreement save insofar as set out above. 

7. The First Central Defendant Will use its best endeavours to 

secure that sums received under this settlement shall not be 

taken into account in assessing entitlement to legal aid in 

respect of the pursuance of such claims against Health 

Authorities for medical negligence, 

a. Any qualifying non-plaintiff shall be entitled to receive 

b efits from the MacFarlane Trust corresponding to their 

circumstances upon signing an undertaking not to bring 

proceedings against any Defendant or against any other Government 

body-

9. The First Central Defendants will indemnify the Plaintiffs 

against any claim for costs by any other party (other than costs 

relating to issues of medical negligence which are pursued 

notwithstanding this settlement) and will pay to the Plaintiffs 

their costs of these proceedings against all Defendants on the 

following basis; 

(1) The proportionate liability of all legally-aided 

Plaintiffs for the generic costs of the Plaintiffs shall be 

ascertained In the manner laid down in the Order of Mr 

Justice Ognall made on..... 
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(2) There shall be a 1e2a1 aid taxat16b of all such generic 

costs of legally-aided Plaintiffs and all such costs shall 

be paid by the Legal Aid Fund on the usual basis. The First 

Central Defendants will give the Legal Aid Fund a complete 

indemnity in respect of such Costa. 

(3) The proportionate liability of all Zion-legally-aided 

Plaintiffs for the generic costs of the Plaintiffs shall be 

ascertained in the manner provided for in the order of Mr 

Justice Ognall made herein on 

(4) There shall be a taxation of the generic costs of such 

non-legally aided Plaintiffs on an indemnity basis and the 

First Central Defendant shall pay the non--legally-aided 

Plaintiffs' taxed generic COSt$. 

(5) The taxation provided for under sub-paragraph (4) above 

shall take place at the same time as or after the legal aid 

taxation provided for under sub-paragraph (2) above, as the 

('rli,irt may direct or as may bo agrood betwecas the Plai Lirr~ 

and the First Central Defendants. 

(6) For the avoidance of doubt, generic costs shall include 

all work incurred in the co-ordinatiQg of the HIV l i ti Qai-i nn 

group and all costs reserved from time to time by the CQVrt 

and shall include the selection and preparation of lead 

cases. 
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(7) There Shall be a legal aid taxation of the individual 

non-generic costs of legally aided Plaintiffs and the First 

Central DefendaAts will give the Legal Aid Fund a complete 

indemnity in respect of such costs; 

(8) The individual lion-generic costs of the non-legally 

aided Plaintiffs will be taxed on an indemnity basis and 

will be paid by the First Central Defendants. 

10_ The settlement will be announced in Open Court and Counsel 

for the Plaintiffs and all Defendants will have an opportunity 

in appropriate cases to explain why it should be approved_ 

11. The First Central Defendants' liability for costs will 

Rstend up to but not beyond costs incurred prior to 13th December 

1990 save that the First Central Defendants will pay on the above, 

basis the costs of conveying the proposed Terms of Settlement to 

the Plaintiffs, their reasonable costs of being advised as to the 

proposed settlement and the costs of concluding the approval of 

this settlement. For the avoidance of doubt this will include 

the reasonable costs of advice prior to 1st April 1991 in 

relation to issues of medical negligence in the case of those 

Plaintiff$ who subsequently discontinue all proceedings including 

the consideration of the reasons for rejection of such claims by 

the Health Authorities but shall not extend to any coats incurred 

alter 13th December 1990 in relation to medical negligence issues 

by those who pursue Claims against the Health Authorities for 

medical negligence beyond 15th April 1991. 

15 

D HS C0003660_019_0015 



22•U3 91 15:30 'I'u1 3b3 12U6 2 c.u.k• 2 002 

12. The provisions of these terms of settlement will not apply 

to any person who has already brought proceedings in Scotland or 

Northern Ireland in respect of the infection of a haemophiliac 

with 9IV through blood products or the consequences thereof. I 

13. All copies of all documents disclosed on discovery by any 

Defendant shall be returned to such Defendant's Solicitors or 

destroyed:-

(1) in the case of. documents hold by Solicitors for 

individual Plaintiffs within 28 days of the completion of 

taxation or agreeeuent of costs on behalf of such Plaintiff; 

(2) in the case of documents hold by Solicitors on the 

Steering Committee, within 28 days of the completion of the 

taxation or agreement of the generic costs of the Plaintiffs 

represented by them or as otherwise directed by the Court 

pursuant to an application made by any party to the, 

settlement; 

(3) In the event of one or more Plaintiffs electing not to 

enter into this Settlement but to continue with this 

litigation (other than where the continuation is limited to 

claims for medical negligence) the obligations imposed by 

sub-paragraphs (1) and (2) above will be discharged by 

delivering up such documents to such solicitor or other 

person as the Court may direct upon application made by any 

party hereto, save that Plaintiffs pursuing claims for 
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medical negligence against Health Authorities shall be at 

liberty to retain documents disclosed by such Health 

Authorities until the conclusion of such litigation. All 

solicitors to whom documents have been disclosed by any 

Defendant shall provide such Defendant within the time 

stated above with a nartificate confirming that all copies 

of all such documents have been returned or destroyed. 

14. For the avoidai of doubt all parties undertake that they 

will not make any further use of any information acquired from 

documents disclosed on discovery in this litigation without leave 

of the Court or agreement of the party by whom such document was 

disclosed save for the proper purpose of pursuing such claims for 

medical negligence against Health Authorities as may be permitted 

hereunder. 
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1. 'Allegations as to clinical management' means only 

allegations of negligence which fall under one or more of the 

sub-paragraphs under Heads 7 and 8 of the Particulars of 

Negligence under paragraph 92 of the Re-Amended Stateeant of 

Claim, save that the allegations lettered (AS), (AT), (BF) and 

(BG) and that part of sub-paragraph (BP) which refers to such 

Sub-paragraphs shall be struck out. {Plaintiffs want references 

to sub-paragraphs (at) end (bg) deleted) 

2. For the avoidance of doubt, it is the intention of the 

parties that'a Plaintiff shall not be entitled to complain of or 

otherwise call into question, under the guise, or in the Course, 

of pursuing any allegation as to clinical management, any matter 

of general policy or other acts or omissions of general 

application, and 
in 

particular any complaint raised against any 

Defendant in any other part of the Re-Amended Statement of Claim. 

Allegations as to clinical management shall thus be construed so 

as to refer only to allegations of negligence by the treating 

doctor or other Authority staff in relation to the treatment, 

clinical management and/or counselling of a particular plaintiff 

or the haemophiliac in respect of whose treatment a derivative' 

plaintiff auen. 

3. Thus, by way of example only, any Plaintiff who pursue$ an 

allegation as to clinical management against any Health Authority 
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will not seek to argue in those proceedings : 

(1) that self-sufficiency in blood products should have 

been achieved at any date prior to the date of his or 

her sero-Conversion; 

(2) that donor warnings were inadequate; 

(3) that heat-treated blood products should have been made 

available {Plaintiffs want to add Bother than by _Health

Authorities (except the BPL Authorities) } for use by 

Health Authorities by any earlier date than in fact was 

the case; 

(4) that blood products screened for HIV should have been 

made available for use by Health Authorities by any 

date earlier than in fact was the case. 

(5) that Health Authorities should have taken steps to 

increase the supply of blood products made from non-

commercial plasma, whether by arranging for 

fractionation of such plasma otherwise than by the BPL 

or by increasing supplies of plasma by investment in 

plasmaphereais or by having plasma fractionated in 

Scotland or otherwise. 

19 

D HS C0003660_019_0019 



:L UU6 

3B Sums received from the MacFarlane. Trust will continue 
to be ignored in computing both income and capital 
resources for the purpose of assessing entitlement to 
Social Security Benefits of affected haemophiliacs. 
Ii the case of suns received by infected intimates and 

dependants of infected haemophi 1 iacs, whether such sums

are received directly or by I eritance, they will he 

disregarded in computing both Income and capital 

resources for the purpose of assessing nntitle_ment to 

State benefits to the following extent:-

(I) Ira the case of infected haemophiliacs and spouses 
or persons in stable relationships with infected 

haemophiliacs or the parents of deceased 

haejciophiliacs, such disregard will continue 

throughout the lives of such persons. 

(2) in the case of children, such disregard shall 

continue during their infancy and for such time

as they remain in full-time adult education but 

(subject to Bub-paragraph (3) below) thereafter 

shall be taken into account in the usual way; 

(3) in the case of other dependants and children when 

they cease to fall within tlb- paragraph (2) above, 

such disregard shall apply only to substantially 

disabled dependants and to dependants over the age 
of retirement;
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(4) in the case of infected intii sates, such disregard 

will continue throughout their lives; 

For the avoidance of doubt sums of money from this 

settlement (and any income derived from such hums) in 

the hands of any of the above persons and to the extent 

here set out shall not affect the entitlement to Social 

Security benefits Of any other person whatsoever. 
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