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FfI~V rpemophi.1iac Litica

Draft Settlement Agreement 

(16.04.91) 

Plaintiffs' sLiggasted amendments by Viders. 

RIDER 

1, or .:o the current Plaintiff in the action in gnastion or 

to ,tt,$ Widow or widower of the infected haem❑philiae or-

intimate in question 

2_ or current Plaintiff in the action in question or widow 

or widower of the inf*Cted haemoph.iliec or intimate in 

question 

3. 

(!) 

4. (2) Nothing herein shall prevent a PlaintiT 

bringing proceedings in respect of the admir' 

prior to 13th December 1990 of Cryoprecipita7 

VIII Factor. IX where: 

(i) that has caused damage to such Plaintiff which h&_1 
.T7 

not been diagnosed by 13th December 1990; and/or 

(ii) the damage alleged does not include infection or -t:Y 

risk of infection by HIV and/or the hepatitis 

viruse-

5. save that nothing herein shall prevent 

non-Plaintiff from bringing proceedings in res 
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adm.inisteriug prior to 13th December 1990. of 

Cryoprecipitate, Factor VIII or Factor IX where: 

(1) that .has caused damage to such Plaintiff which had 

not been diagnosed by 13th December 1990; and/or 

(ii) the damage alleged does not include infection or the 

risk of Infection by c4TV and/or the hepatitis 

viz~asee. 

6- (9) Where a Plaintiff has not bean legally aided 

throughout the proceedings, the Plaintiff's =n4ividual 

non-generic costs it any period when no legal aid 

certifiCate was in force will be taxed on an indemnity 

basis and will be Paid by the First Central Defendant 

7. since 13th December 1990 

8. by 31st July 1991 

9. within a reasonable time thereafter 

10- (to his or her knowledge at the date hereof) 

11. delete (1) 

12. delete (2) and renumber as (11) 

13. delet 'a Plaintiff" anev replace by "PlaintieP5" 

14- delete (11) and renuumt as (12) 

15. and other$ 

16. and of coordinating the obtaiain's at all docum tatiou 

and information required within the terms of the 

settlement and in order to cz -r-v it into affect 
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Can you also consider the fO).lowiiig points: 

a- 0a P.10 in para (2) and para (4) should (71 be read 

for (2) ? 

b. On P.15:Madneg Plaintiffs: 

i. Does DOB pay the Plaintiffs' own pre-13.12.90 

costs, whatever the eutcoma of the 1Zedneg 

claim? 

ti. Does DOH indemnify Plaintiffs against claims by 

Health Authorities for Coats where: 

(a) the case is dropped at the end of the DAC 

process; 

(b) the case is not dropped at the end of thQ 

DAC process 

C. On P.16: the question of in.ear-ding 24.12.86 as the 

threshold date for the coordination; Remold Powell 

agreed that at a meeting in Febrnary 1991. 

U. P.20/21, Sch 8: J Keith Park agrees this form of 

6:hedule; it is Nicholas Underhill who dose not. 

am seeing Nichol about it tomorrow at Noon at 2 

v COR. 
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L1) includes an adult child whose full-time 

education has been interrupts,:: f • r P_

period or periods of nut more than one 

year; and 

(iii) does not inClude an adult child whose 

full-time education is provided by his 

employer an part of the termg and 

conditions of his employment or as adult 

child who during his full-time education 

reCaives payments from or body 

with Whom he has undertaken to work on 

COap2etion of sic education; 

(b) "living with a partner" means living:-

(i) as the husband or wife of that parson, and 

(ii) in the same hou.seho,d as that person_ 

(4) Whore an infected haemophiliac or intimate has died 

prior to the date hereof. the appropriate sum as set out in 

paragraph 1(2) • above will be provided to the new Macfarlane 

Trust for the purpose of paying such sum to their personal 

representatives for the benefit . of the estates and 

depetdants under Tbe. Fatal Accidents Act of such deceased 

person and the relevant payment shall be made by such 
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persoAa1 repreSentative5/in accordance with the provisions 

Of Schedule 7 hereto,

(5) For the avoidance of doubt, except in the case of 

Category G Plaintiffs. no person or their estate and/or 

dependants, shall be entitled to be included in more than 

one of the above categories (other than in the capacity of 

a personal repreentative or dependant of a deceased 

haaopopbiliac or intimate) . 

(6) In the event that the numbers of qualifying persons in 

• Categories 1 to 6 above is such that the sum of 942 million 

;• s. tat LL4w Wit- ng oS the relevant 

• payment to each of them, the First CAntrai Defet~Qazt will 

_pay to the new Macfarlane Trust Rend sufficient add -itipy%al 

Surfs to make similar payments at the rates Get out in 

paragraph 1(2) above to each qualifying person_ 

(7) o aho•ra paymauts will be made to

(i) all plaintiffs in the existing co-ordinated 

arrangements whose reference nuiabers are set 

out in the Schedules hereto, and 

(ii) any other haamophiiiaoa infected with RW 

through treatment in - the t nited 1Zingdom with 

Factor VIII or = I':tC)r tx r xt10%t tier 

cryopr?riF-it,~tr+ • r '"•"  -
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against any Defendant or against any Other Government Department. 

Health Authority or treating docor r t in Q spect of t_1e 

admiaisterii:g prior to 13th December 1990 of cryoprecipitate, 

Factor Viii or Factor T?, save that/thcze Plaintiffs whgge code 

numbers are set cz in Part 1 of Schedule Eight hereto shall bP 

entitled to pursue that el&merit only of these Claims against the 

relevant Health Authorities provided that they comply with the 

directions laid dawn by the Court on 1st March 1991. For the 

pu_*-poss of this settlel+lent allegations as to medical negligence 

shall be those pa.>:ts of Sections 7 and 8 of paragraph 92 of the 

Re-Amended Main State_rnert of Claim which involg! specific 

allegations of medical nQgiig~nce in individn.l cases, as further 

defined in Part 2 of Schedule Eight hereto. 

E . In the event that any Plaintiff pursues claimer again. 

71eaitb Authorities for medical negligence, the Antir'ety of Such 

as that P1aI 1f may receive tinder the terms of this 

settleMent through the new Macfarlane Tr St shall be brought into 

account in assessing what damages if any such Plaintiff is 

entitled to receive from the appropriate Elealth Author.itie in 

respect of the allegations of medical negligence made agai>7.St 

such Health Authorities, but only insofar as uc damages are 

awarded in respect of infection or the increased risk of 

infection of the Plaintiff with HIV or other viruses. For the 

avoidance of dou:t, the :net that a Pla nt+ff pursues Claims 

against Aeeith Authorities for medical negligence shall not 

disen tie or -delay stirh Plaintiff :rum ish--i•:irty .il l imG 1114 

to it under this agree rtr •:nvr ir:c•, f It c .....~ 
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7. The First Cantra 1 Defendant will use its best sndeavou. s to 

secure that Sums received under this settlement sha11 not be 

taken into account in assessing entitlement to legal aid or any 

contribution thereto in respect of the pursuance of such claims 

against Health Authorities for medical negligence and shall not 

be subject to the Legal Aid Board's statutory charge in respect 

of CdetS incurred in pursuing Such claims for medical negl igence . 

8. Any qualifying non-plaintiff shall be entitled to receive 

benefits from. the new Macfarlane Trust corresponding to their 

circumstances upon signing an undertaking not to bring 

proceedings against any Defendant or against any other Goverrmett 

body in respect of the administering of cryoprecinitate, Factor 

VIII or Factor fY before 13th December 1990~~/ 

9. The First Central Defendants will, indemnify the Plaintiffs 

against any c1alM for costs by any other party (Otb r than costs 

relating to issues of medical negligence whfah are pursued 

notwithstanding this settlement) and will pay to the Plaintiffs 

their costs of these proceedings against all Defendants together 

with interest on such costs drum 30th April 1991 until payment 

at the Judgment Act rate on the following basis: 

(1) The proportionate liability of all legally-aided 

P2a.iritiffs for the generic costs of the plaintiffs shall be 

ascertained in the manner l a i r clown in t trp n t dci f Mr 

Justice O7tall made r7rt
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(7) There shall ba a legal aid, taxation of the individual 

non-ge3nerzc casts cf legally aided Plaintiffs and the Fir!- 

Central Defendants will give the Legal Aid Fund a Complete 

indemnity in respect of such costs: - 

(8) The individual non-generic costs of the non-legally 

aided P iatiffs will be taxed on an inddtmillty basis and 

will be Reid by the rirct Central Defendants. 

10- The settlement will be a=cunced in Opera. Court and CounGe1 

for the Plaintiffs and all Defendants will have an n -ttmi.ty 

in appropriate cases to explain why it shold be3 approver__ 

11. The F:rSt Central Defendants' liability for costs will 

extend up to but not beyond costs incurred prior to 13th December 

1990 save that the First Centrai Defendants will pay on the above 

basis the casts of conveying the proposed Terms of Settlement to 

the Plaintiffs, their reasonable CCsts of bei advised as to the 

proposed settlement, the reasonable coats of r'onsidariiTg and 

negotiating then terms of the proposed. Settle►meat and of any 

application to the Court in corzne+ctioa with the r posed 
t 

Settlenlex!'C other than the hearing on 27th March 199 , and the 

costs of concluding the approval of this settlement. For the 

avoidance of doubt this will include the reasonable costs of 

advice prior to 30th April 1991 in relation to issues of medical 

s1+~31igOnCe in the case of those Plaintiffs who subsequently 

dizCOAtint1A all proceedings including the congideratlon of the 

r-- our for rejection of such chin t'y ' hn t;l._i i t s.
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reCeived from " the now [4acfarlane Trust will be ignored :

a-ssessiyg sati_tlement _c -"wa1 security benefits of tea 

benefici3.lAs of the Tres';a as to zmpl nt the assurance 

given by the Secretary of State for :Jea? t►L in Farlf ament on 11th 

December 1998 that payments from tae new Macfarlane trust :viI? 

act affect entitiemert to racial security and other statutory 

benefits. The Sseratary of State for ieaitlb will use his s t. 

endeavours to ensure that such regulations having been laid/are 

approved and brought into bairi' it is the warm intention of 

the parties that Such disregard for Such purposes shall extend 

to the categories of persons set cut in Schedule 9 hereto and to 

the extent there set out and that the said regulations Shall so 

provide. 

4- (1) These payments are made on behalf of the First Central 

Defendants and not on behalf of any Other Defendant and a_e 

made withcttt any admission of negligence. .breach of 

statutory duty or other liability. The First Central 

Defendant maintains its denial of any legal liability 

whatever. 

(2) For the evoidazzca of doubt the Second and Third Central 

Defendants are not contributing to this settlement and 

ffzn.y deny any duty of care owed to individual plaintiffs 

and any breach Of any duty whatsvevar. 

3. The Plaintiffs will d:SContinue their actions =,,;ai st A1 1 

Defendants and will undertake. riot !n hr .- t d' r .1 i i
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(iii) HIV infected cuses or partners or f,,..,..,,: 

spouses or partners of haemophiliacs in 

paragraph (i) b07a provided that the names 

of such Spouses or partners are included in 

Schedules 3 or 4, and 

;iv} any other RIV infected spouses or partners 

or former spouses or partners of a 

haemophiliac referred ta.in paragraph (1) or 

(ii) whether or not Such spouses or partners 

are plaintiffs in the existing co-ordinated 
/D 

arrangements. provided that such person we

infected through their haemopriliac spouse 

or partner before the 13th December 1990. 

Provided that in the case of (ii), (iii) ann (iv) 

applioatiorzs made to the new Macfarlane Trust within three 

months of the date of the creation of the Trust. 

(8) The provisions of the new Macfarlane Trust will also 

apply to the following categories of persons wi 1 tap ,, : not 

as vet been informed that t h6y are HIV Posi t i v _ - 

(1) any haetiophi l i ac who by 13th December 1990 had not 

been tested for RIV and who upon first testing ig 

found to be HrV positive ;, ts 1 t 11ort't  Rn 

be eligible " '. ...,,,. ..{ . '., '..,,.,, 
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solicitors as soon as possibie and by 30th April 

1991 at the la.test. 

(10) 1) Those Plaintiffs in respect of wbow the First 

Central Defendant has not yet accepted than they 

fall within the category claimed are shown with 

a T sign in the Schedule relating to the categorp 

• which such Plaintiff's solicitor has asserted'as 

appropriate. 

(2) The Plaintiffs and First Centra-1 Defendant will 

use their best a oars to agree the appropriate 

category for such a Plaintiff as soon ns ible 

and by 30th April 1991 at the Latest. 

!4f 

( 11) In the S1rent that the category of a Plainti ` t 

be agreed between the parties. or that any Plaii .ie 

First Central Defendant wishes to assert At any time prior 

to 31st October 1991 that a Plaintiff has by error

placed in the wrong category, the issue ̂ f the category to 

which. that Plaintlf- properly belongs shall be Mr. 

rustice Ogaall whose decision shall be final 

2. The sum of £42 million will be paid not ' :ter than 30th 

April 1441. 

3. The Secretary of State for Health soil _

are laid before Parliament . equ l .zt f -I ••:- F • •v • h" "7 • ►' t • 
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