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Foreword by the RI I-Ion Lord Cullen of Whitekirk KT 

In this report I set out my conclusions and recommendations arising from my 
Review of fatal accident inquiry legislation. I gratefully acknowledge the 
assistance which I have received from the strong response to the consultation. 
My aim has been to set out practical measures for a system for inquiry into 
fatalities that is effective, efficient and fair. 

G RO-C 

November 2009 
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CHAPTER 1 THE REVIEW 

My remit and its background 

1.1 I was appointed by the Scottish Ministers "to review the operation of the 
Fatal Accidents and Sudden Deaths Inquiry (Scotland) Act 1976, which governs 
the system of judicial investigation of sudden or unexplained deaths in Scotland, 
so as to ensure that Scotland has an effective and practical system of public 
inquiry into deaths which is fit for the 21st century". 

1.2 It was clear to me that the Scottish Government considered that the system 
of fatal accident inquiries (FAIs) worked well. However, the system might not 
have kept pace with changes in other parts of the justice system. Accordingly it 
was intended that I should examine the extent to which the current arrangements 
provide the most effective and practical form of inquiry into deaths. I noted that 
the Justice Committee of the Scottish Parliament and others had raised specific 
concerns about the current system, such as the legal representation of bereaved 
families and legal aid for that purpose, the status of the recommendations made 
by sheriffs at the conclusion of FAIs, delays in FAIs, and the question whether 
FAIs were an appropriate way in which to investigate deaths in hospitals and 
other healthcare situations. These and other questions were discussed in a wide-
ranging debate before the Scottish Parliament on 27 March 2008. I have 
considered these and further matters in the course of carrying out the Review. 

1.3 In line with my remit my recommendations relate not only to the 
legislation, whether primary or secondary, but also to the general arrangements 
for a system for inquiring into fatalities that is effective, efficient and fair. 

The Review process 

1.4 The Review began its work on 9 June 2008 following the appointment of 
Andrew P Mackenzie as its Secretary. Thereafter comments were received from 
a number of bodies and individuals with an interest in the subject. Comments 
were also sought from others with a view to identifying particular issues or 
concerns which might be covered in the process of the consultation. 

1.5 A consultation paper was issued on 20 November 2008 for the purpose of 
informing interested parties of the principal issues to be considered, and taking 
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their views on them. It identified key questions for discussion and dealt with a 

number of specific issues, indicating areas where further information and 

investigation were needed. It referred to options for change that had already 

been identified, either because they had already been adopted in parts of 

Scotland or other jurisdictions, or because they had emerged from work already 

done in the Review. At the same time the paper made it clear that it did not set 

out a closed agenda, and that I welcomed suggestions as to other questions and 

options that had not been mentioned. The consultation paper, and the 

questionnaire which was issued with it, were published on the Review website .1

Since my remit relates to the system for FAIs, I am concerned with the 

investigation of deaths by the procurator fiscal only insofar as it has a bearing on 

that system. 

1.6 A total of 84 written responses were received, 63 from bodies and 21 from 

individuals. The Annex to this report sets out their names, with the exception of 

three bodies and one individual who preferred to be anonymous. On 1 June 2009 

the report on consultation and the text of the responses (apart from a few, where 

the authors were not in favour of publication) were published on the Review 

website. 

1.7 1. would like to express my thanks to the respondents. They provid d ire 

with a comprehensive range of views on numerous aspects c h I 

found most helpful. 

1.8 The work of the Review included an e a. a. ,i Ono .. :_ a ., ,L r .. of 

sheriffs in. FA Is in tdr,_ . M~. !~ .. ..ade, to ct ,U, w Ne to .. in an ur.. ..i rstai .la .tai le 
practical and legal iss .e v at ks Ric t iS had bear concerned in the opt_ a. on of 

the system for FAIs. Th a' , ;,_, looked into the systems for in o= ing into 

fatal accidents in other jur ' s, in particular England and I 'r  Northern 

Ireland, the Republic o R.. t, New Zealand, Victoria and. Alberta, in order to 

see whether there were . oaches which could be usefully considered. 

1.9 1 am grateful to a number of people who assisted and supported the work 

of the Review in various ways. I would like to pay particular tribute to Andrew 

P Mackenzie, the Secretary to the Review, for his diligent, constructive and 

imaginative work which I greatly appreciated. 

IittpS/wwwscoilaiid.gov.ik!FAIreview Alt-eview 
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The organisation of this report 

1.10 Chapter 2 provides a general outline of m. - , legislation and 
arrangements in connection with the holding of FA ,   . ?s to 
public inquiries, and the implications of article 2 of the _o :o e on nan of 
Human Rights. Chapter 3 then examines some of the main iro tr.ares of an FAT 
and the ca p -ar change or modification. The chapters which leexllow consider a 
number of ictailed aspects. Thus chapter 4 is concerned with the types of case 
which she Id be the subject of an FAT; and chapter 5 with decisions against the 
holding : ne, Chapter 6 deals with various matters preliminary to the holding 
of an FAT, whereas chapter 7 re tes to procedure at the FAT itself. Chapter 8 
addresses the form and pe, ID] i cat ion of sheriffs' determinations, the 
implement °ti -n of their rec rr an endaations and the learning of lessons. In 
c r orer 9 1 r i' 9cr the c u  .st: n of a further or reopened FAT. My 

ors ar aans are svmm. ii 'red. in chapter 10. 

Abbreviations in this report 

1.11 The report contains the following abbreviations: 

"the Act" and the "1.976 .Act" means the Fatal Accidents and Sudden 
Deaths Inquiry (Scotland) Act 1976; 

"the Rules" means the Fatal Accidents and Sudden Deaths Inquiry 
Procedure (Scotland) Rules 1977; 

"the 1895 Act" means the Fatal Accidents Inquiry (Scotland) Act 1895; 

"the 1906.  Act" means the Fatal. Accidents and. Sudden Deaths Inquiry 
(Scotland) Act 1906; 

"the Human Rights Act" means the Human Rights Act 1998; 

"the Scotland Act" means the Scotland Act 1998; 

"the 2005 Act" means the Inquiries Act 2005; 
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"Carmichael" means Sudden. Deaths and Fatal Accident Inquiries by Ian 

I-I B Carmichael, the third edition published in 2005;2

"the COPFS" means the Crown Office and Procurator Fiscal Service; 

"the ECHR" means the European Convention for the Protection of Human 

Rights and Freedoms; 

"the ECtHR" means the European Court of Human. Rights; 

"FAI" means fatal accident inquiry; 

"the IISE" means the Health and. Safety Executive; 

"Macphail" means Sheriff Court Practice, by the Hon. Lord. Macphail, the 

third edition published in 2000; 

"OCR" means the Ordinary Cause Rules of the sheriff court; 

"rule" means, except where otherwise indicated, one of the Rules; 

"the SCS" means the Scottish Court; Service; 

section means, except where otherwise indicated, a section of the Act; 

_b,~.~o ~Ak.~rt~F F I,x~' II .fl  U  Ea.  ad: . 

"VIA" means Victim Information 1r ' ¢i „r r

2 It should be noted that the report also refers to Mr I H B Carmichael's response to the 

consultation paper. 
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CHAPTER 2 CURRENT LEGISLATION AND ORGANISATION 

This chapter is concerned with: 

• the statutory legislation for fatal accident inquiries in Scotland 
(paragraphs 2.1 -2.11); 

• the procurator fiscal and the Lord Advocate (paragraphs 2.12- 2.22); 

• communications with relatives and their legal representation (paragraphs 
2.23 - 2.24); 

• the location and timing of the fatal accident inquiry (paragraphs 2.25 -
2.26); 

• procedure (paragraphs 2.27- 2.33); 
• public inquiries into deaths in Scotland (paragraphs. 2.34 - 237); and 
• article 2 of the European Convention for the Protection of Human. Rights 

and Freedoms (paragraphs 2.38 -- 2.45). 

The statutory legislation for fatal accident inquiries in Scotland 

2.1 The Fatal Accidents Inquiry (Scotland) Act 1895 introduced mandatory 

public inquiries before a sheriff and jury into the causes and circumstances of 
fatal accidents sustained by employers or employees in the course of "industrial 
employment or occupation."3  The jury were required to return a verdict setting 
forth, so far as was proved, when and where the accident and the death or deaths 
took place, and the cause or causes.4

2.2 The Fatal Accidents and Si rt. Th ths Inquiry (Scotland) Act 1906 
amended the 1895 Act by extending ::oe v, ° -t of the jury to include the person 
or persons, if any, to whose fault or neglig -ice the accident was attributable, the 
precautions, if any, by which it m:, ht h .e been avoided, any defects in the 
system or mode of working whft sg "r; uuted to the accident, and any other 

facts disclosed by the evidence which, in their opinion, were relevant to the 
inquiry.5 In practice it was rare for the jury to attribute fault or negligence. The 
1906 Act also provided that, in the case of a sudden or suspicious death, the Lord 

Advocate might, whenever it appeared to be expedient in the public interest, 
direct that a public inquiry into the death and its circumstances should be held. 

Sections 2 and 7 of the 1985 Act. 
d Section 4(7) of the 1985 Act. 
Section 2 of the 1906.  Act. 
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Such an ineluiry was to follow the procedure under the 1895 Act as amended6 

Later 
the' 

-is (Scotland) Act 1952 made it mandatory that an. FAT should be 

held wl ~, b ., r, ~-iserner in a prison died.' 

23 
These provisions were the antecedents of the Act. However, the Act 

differed in that it adopted the recommendation of the Grant Committee in 1967 

that FAls should be he .d be rrre a sheriff sitting alone, on the basis that the 

requirement of a jury o p s legislation served no useful purposc..~' 

On the other hand .Went of he day did not accept the committee's 

recommendation that incr ;des into cd : : Pie to accic_ its in the course of 

industrial employment sh ;rld cease to be nm .ucdat. , e ft :,- 1, it extended the 

mandatory category to inc! °de the deaths of s ii n to ct d c , is. 

2„4 'Thus the Act provides for a mandatory FAT (i) where it appears that the 

death has resulted from an accident in. Scotland while the person who has died, 

being an employee, was in course of his employment or, being an employer or 

self-employed person, was engaged in his occupation as such; and (ii.) in the case 

of a death where the person who has died was, at the time of his death, in legal 

custody. 'The only rider to this is that an FAT does not require to be held into a 

death in the mandatory category where criminal proceedings have been 

concluded against any person in respect of the death and the Lord Advocate is 

satisfied that the circumstances have been sufficiently established in the course of 

such proceedings.9

2.5 Provision is oo . is a discretionary FAT where it appears to the Lord 

Advocate to be is :s It in the public interest that an inquiry should be held 

into the circus 1s err .( c the death on the ground that it was sudden, suspicious 

or unexplained, or s occurred in circumstances such as to give rise to serious 

public concern. l0

2.6 Each of the categories relates to a death occurring "in Scotland", which by 

itself refers to the land of Scotland and its territorial seas. However, section 9 of 

Act provides, in its current form, that a death or any accident from which death 

has resulted which has occurred (a) in connection with any activity falling within 

h Section 3 of the 1906 Act. 

7 Section 25(2) of the Prisons (Scotland) Act 1952. 
s The Sheriff Court: Report by the Committee appointed by the Secretary of State: Edinburgh: 
HMSO: 1967 Cmnd. '3248, paragraph 317. 
9 Section 1(1)(a) and (2). 

10 Section 1(1)(b). 
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subsection (2) of section 1i of the Petroleum Act 1998;.  and (b) in that area, or any 

part of that area, in respect of which it is provided by Order in Council under 
subsection (1) of that section that questions arising out of acts or omissions taking 
place therein are to be determined in accordance with the law in force in 
Scotland, is to be taken to have occurred in Scotland. The Civil Jurisdiction 
(Offshore Act v les) Or ler 1987,11 which was made under previous legislation 
and kept in fr me by the R troleum Act 1998, currently so provides in respect of 
part of the Ui ^ r" ntinental shelf. Accordingly to that extent the 
sheriff cols extra-ft . : . .indiction in respect of FATs. 

2„7 It may be not ,. , e t the Coroners and justice Bill, which is currently 
before the Unified Kingdom Parliament, makes provision for FAIs in Scotland in 
respect of the death outside the United Kingdom of persons engaged in, or 
linked to, active service abroad. This would follow notification of the Lord 
Advocate by the Secretary of State or the Chief Coroner in. England."- The Act 
would be amended by the insertion of section 1A for this purpose.R3 The Lord 
Advocate would have to determine the appropriate district and sheriffdom for 
such F AIs. Since the purpose of these provisions related to defence it was 
outwith the competence of the Scottish Parliament. 

2.8 Section 6(1) of the Act provides ghat at the cr n ft ion of th evidence and 

any submissions thereon, or a.s soon. as poss'at, .. p . . . . fter. 4` r .: heriff has to 
make a determination setting out the following cc. °aces the death, so far 

as they have been established to his satisfaction - 

"(a) where and when the death and any accident resulting in the death 
took place; 
(b) the cause or causes of such death and any accident resulting in the 
death; 
(c) the reasonable precautions, it any, whereby the death and any accident 
resulting in the death might have been avoided; 
(d) the defects, if any, in any system of working which contributed to the 
death or any accident resulting in the death; and 
(e) any other facts which are relevant to the circumstances of the death." 

11 SI 1987/2197. 
12 Clause 12 of the Coroners and Justice Bill. as amended in Committee of the House of Lords, 22 
July 2009. 
l3 Clause 45; supra. 
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It should be noted that, unlike the previous legislation, no provision is 
I t: Act for the sheriff making any finding of fault or negligence. This is 

4 the function of the sheriff,14 Sheriffs make recommendations in about 
s.. .G •t of determinations. 

i' se Act provides that the sheriff's determination is not to be admissible in 
ev is ice or be founded on in any judicial proceedings of whatever nature arising 
out of the death or of any accident from which death resulted.' On the other 
hand the Act places no restriction on the use of evidence given at an FAI, in so 
far as evidence in any legal proceedings is admissible in any other. 

2.11 In 3 e 's; .duct of an FAI the sheriff performs a judicial function,", but, 
r n a jc h , in an ordinary court of law, does not determine the rights or 
ch i , any party. The sheriff has a limited power to make an award of 
exp— 1 ? determination, like the reports in other forms of public inquiry, 

I appeal, but its specific findings in relation to the heads of section 
6(1) may be challenged by judicial. review IS

The procurator fiscal and Lord. Advocate 

2.1.2 The Crown Office and Procurator Fiscal Service is responsible for the 
investigation of all sudden, suspicious, accidental, unexpected and unexplained 
deaths in order to establish the cause of death and the circumstances which gave 
rise to them. The COPFS is organised into eleven areas, each of which is headed 
by an area procurator fiscal who is responsible for the work of his or her area and 
is accountable to the Lord Advocate as the head of the systems of criminal 
prosecution and the investigation of deaths. On devolution the responsibilities 
of the Lord Advocate as head of these systems was preserved. In the Scotland 
Act 1998 they are t ,•, to as the Lord Advocate's retained functions. The 
Scotland Act provic' at "[ajny decision of the Lord. Advocate in his capacity 
as head of the systems of criminal prosecution and investigation of deaths in 
Scotland shall continue to be taken by him independently of any other person".'" 

l4 Stack v. Scott Lit hgew 1990 SC 322, Lord President Hope at page 327. 

Section 6(3). 
Slack, supra, at page 328. 

17 Global Santa Fe Drilling (North. Sea) Ltd v. Lord Advocate 2009 SLT 597. 

See Smith v. Lord Advocate 1995 SLT 379; Lothian Regional Council v. Lord Advocate 1993 SLT 1.132 

and Macphail, paragraph 28.22. 
Section 48(5) of the Scotland Act. 
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2.13 Each of the eleven areas has either a dedicated deaths unit or an area 

deaths specialist, with specific responsibility for the investigation of deaths for 
criminal proceedings and. FATs. A senior member of legal staff is assigned to 
supervise the investigation of deaths. All but two of the areas have a deaths unit. 

2.14 Currently around 14,000 deaths are reported every year. About half of 
them are investigated by the procurator fiscal. The investigation may be 
triggered by a report from the police or some oth r aga rcy such as a prison 
governor or a hospital authority. The nature and c:J he investigation will 
depend on the facts of the case. The procurator fis, i will obtain police 
statements, precognitions and expert reports to such ext a s , s is necessary. Some 
of these investigations may, of course, lead to criminal ar secution. In practice 
the need for an FAT arises in only a very small fra, is 1 of the cases. The 
procurator fiscal has to consider, in the light of investiY ,r  As, whether an FAT is, 
or may be, required. He or she has a statutory poa cr to cite witnesses for 
precognition, 20 

2.15 If an FAT appears to be mandatory the procurator fiscal will normally 
proceed to arrange for one without reference to Crown Office. The wide 
discretion given to the Lord Advocate permits the holding of an FAT in a variety 
of situations, a fah as an unexplained death in hospital or a death in 
circums .aracc;, so- -gesting a risk to public health or safety or a road accident on a 
bad stretch of road.21 Where there is a question of a discretionary FAT, the 
procurator fiscal has to report to the deaths unit which is part of the High Court 
Unit in Crown Office, with the views of the relatives of ti deceased and his or 
her recommendations. It is for Crown Counsel, in cc :n t, :. on with the Law 
Officers where ap-on .an ate, to decide whether a d .c ,t rr, ry FAT should be 
held, and for the pica :ar rc ° t cal to apply for one it < :r is ri °ted. A decision of 
the Lord Advocate to cl -' 1e to apply for th :L t discretionary FAT is 
open to challenge by judicial review.22

2.16 It is normal for a prosecution arising out of a fat ' . o' Tent to be brought 
to a conclusion before any petition for the holding of an IAt is presented. 

2.17 In cases which attract high public interest, such as a disaster, the 
procurator fiscal has to consider the possibility of other forms of public inquiry, 

20 Section 2(i). 
21 Macphail, paragraph 28.05. 
22 See Kennedy and Black v. Lord Advocate 2008 SLT 95. 
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in particular an inquiry under the Inquiries Act 2005 (see paragraphs 2.36 - 2.37). 

A decision in favour of such a public inquiry is a matter for the Scottish 
Ministers. 

2.18 It has been noted that there has been a considerable drop in the numbers 
of FAls since the 1990s. For example, in 1998/99 141 FAIs were recorded by the 

COPFS, whereas in 2008/09 the number was 57. The COPFS stated that this has 
been due to a number of factors. In its response to the consultation paper, it 

referred to "better provision of clinical histories from medical staff; rapid 
advances in medical technology (in particular CT and. MRI scans); and 

developments in histology and DNA techniques". It also said that since the 

1970s there have been fewer road traffic deaths, deaths in custody and deaths at 

the workplace. The COPFS stated that there has been no policy decision to 

reduce the number of FAIs, subject to the qualification that, in the case of drug-
related deaths, there has been a move towards a more rigorous prosecution 

policy. 

2.19 The COIFS has a working relationship with not only the police but also, 

in acc ok lance with memoranda of understanding or a protocol, with the Air 
c tc n c t vcstigation Branch, the Rail Accident Investigation Branch, the 

sail Regulation, the Marine Accident Investigation Branch and the 
ltt . an c :fety Executive. The procurator fiscal commences investigation at 

tie same t.me as these bodies. They supply preliminary reports and findings 

where an FAI is mandatory or a discretionary FAT is contemplated. I 
understand, however, that a decision to proceed with an FAT in advance of the 
conclusion of their investigations would only be taken where it was clear that 

there was no prospect of the remainder of the investigation yielding information 

material to an FAI, or of the FAT being an obstacle to the completion of the 
investigation. Reports are also made to the procurator fiscal by the Maritime and 

Coastguard Agency which investigates significant breaches of maritime 

legislation. 

2.20 The COPFS states that over a number of ve rs it ha d cv hIc oc l collective 
expertise in dealing with major fatal incidents, sotae o uv .~i  ̀ t a e equired to 

be the subject of a public inquiry. In many it has t:K ;o , tc e d; w role in the 

investigation of alleged crimes or offences alongsic e he i t t i of the 

deaths. This expertise has helped inform current pracf es a° i )ccdures, and 

has been incorporated into revised guidance and training for soc '. 
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2.21 1 have also taken account of two recent developments. In 2008 a specialist 
Health and Safety Division was established in the COPFS to deal with all cases 
reported by the police, the HSE, local authorities and other specialist reporting 
agencies which have a health and safety element. The division also deals with 
deaths in the workplace where a specialist health and safety input is required, 
whether for prosecution or an FAI. This division is led by a senior prosecutor 
and consists of experienced lawyers working in different parts of Scotland, with 
dedicated senior Crown Counsel. 

2.22 Further, on 31 August 2009 the Lord Advocate announced that she would 
establish a new specialist unit to lead the investigation of complex sudden and 
unexplained deaths. She stated that, with the proposal that procurators fiscal 
become involved in new areas, such as the investigation of Scottish military 
deaths abroad, to which I referred in paragraph 2.7, and the increasing pace of 
scientific developments, there was a need for procurators fiscal to have access to 
highly trained specialists and investigators who would bring their expertise to 
bear from the earliest stage of an investigation. 

Communications with relatives and their legal representation 

2.23 The procurator fiscal is expected to obtain the views of the relatives, and 
discuss the decision of the Lord Advocate with them; to discuss with them or 
their legal representatives what witnesses he or she intends to lead and ask 
whether there are any questions which they wish to be answered; to explain the 
process to them and keep them up to date with progress. He or she may put 
questions to witnesses at their request. The work of the procurator fiscal may be 
supplemented by that of Victim Information and Advice, which can provide 
information and advice to relatives where an FAI is to be held or where there are 
likely to be significant further inquiries into a death. It does not provide 
emotional support. It can provide details of the few agencies which give such 
support. Victim Support Scotland does not officially provide support in 
connection with FAIs as it is not funded for that purpose. 

11. 
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2.24 Legal aid is available for relatives (and others). In 2006/07 the Scottish 

Legal r :° .yard received 23 applications for legal aid in respect of F.AIs, of 
which :. . ,ranted. The corresponding figures for 2007/08 were 23 and 4; and 
f u , and 15. It is understood that the SLAB requires to be satisfied that 

t u e is some identifiable purpose in the applicant being separately represented 
t 'C a 'fit Crown. 

2.25 'The procurator fiscal has to apply for an FAI to the sheriff with whose 
sheriffdom the circumstances of the death appear to be most closely connected„23

On such application the sheriff has to make an order fixing the time and place for 

the holding by hire of the FAI, "which shall be a s on thereafter as is reasonably 

practicable".24 It may be noted that section f the 1895 Act required the 
procurator fiscal to collect evidence "so soon as he receives information of the 
death or deaths", and also "forthwith" present a petition to the sheriff for the 
holding of the FA:I. 

2.26 In practice the procurator fiscal gives advance notice to the sheriff clerk of 

the need for the FAT, its projected lengdf and any significant considerations, such 

as a large number of witnesses or parties, security matters or expected media 

interest. They discuss how the required accommodation, resources and space 
within the court's programme may be provided. 

Procedure 

2,.27 In response to ft T s .v. i,. t; , _r h t r a- ,orator fiscal the sheriff Las  to 
°°.rnt warrant to cite wv v ..es ands rs to attend at the FAI at the it s of 

procurator fiscal or of oft' i pe may be entit'—' h ,r de 

to appear at it.25 TlaT E: t' ._ . _i to intir. _. die t , , 
~., T and the'. timeand p[a, By . it to L ,a, ~. re In ,. ~~ : P civil ' . L rar 

er rest known relative oft .e it_ r.. u. ml, and,  rH rk I.t .a eerrployer° o, 7.e 

a aiority in whose legal crr o s, ci -, decease< N a, tree ti: ae of his death. 
art"i-nation is also to be made to tKe secretary of r Employment in cases 

falling within section 9 of the Act; and to any minister or government 

21 Section. 1(3)(a). 
24 Section. 3(i). 
u Section. 3("t). 
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department with power to cause a public inquiry to be made. Intimation of the 
holding of an FAT is to be given not less than 21 days before its date." 

2.28 The procedure at and prior to the holding of the FAI is to some extent set 
out in the Act and in the Rules made under the Act. 27 This has been 
supplemented by the holding in some cases of preliminary hearings in advance 
of the FAT. Provision for this purpose was made in the Glasgow and Strathkelvin 
Act of Court (Consolidation) Part IV, and in Practice Note No 1, 2004 for the 
Sheriffdom of Lothian and Borders. 1. the case of the former the provision is 
mandatory, whereas in the case of t' i r. it is at the discretion of the sheriff. 
However, each set is broadly to the sa. ct. Thus the former states that at 

the preliminary hearing the sheriff is to a: lain from the parties or their 
representatives, so far as is reasonably pr,a to aii le, whether the inquiry is likely 

to proceed on the date assigned, and in ada t take steps to identify - 

"(a) the likely length of the inquiry and whether it can be concluded 
within the time allocated; 
(b) the state of preparation of the parties or their representatives; 

(c) the availability of witnesses; 
(d) the issues which are likely to be raised at the inquiry; 

(e) evidence that may be led by affidavit in terms of Rule 10 [of the Rules) 
and any evidence that can be agreed; 
(f) special arrangements for bulky/voluminous productions; 
(g) whether evidence should lie recorded by mechanical means or by use 
of a shorthand writer; 
(h) the order of parties' cross-examination of witnesses; 
(i) whether there are any other parties on whom intimation of proceedings 
should be made; 
(j) any other matter any party wishes to raise." 

2.29 While notice of the holding of the FAT has to be given not less than twenty 
one days before its date,7228 the sheriff may assign the date for a preliminary 
hearing before it.29

h Section 3(2) and rule 4(1) and (2). 
2' Section. 7(1). 
zs Rule 4(1). 
29 Sheriffdom of Glasgow and Strathkelvin Act of Court (Consolidation) Part IV, paragraph 4.01 
and Sheriffdom of Lothian and Borders Practice Note No 1, 2004, paragraph 2(1). 
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2.30 At the FAT it is the duty of the procurator fiscal to adduce evidence as to 
the circumstances. The procurator fiscal " er own behalf or 
be represented by an assistant or c wn Counsel.30

or husband, or the nearest ave of ,:, a i..'ceased, the employer 
2( deceased (where relevant), an € - i .>i _ctor and <, 3y other person who the 

tit ~i 1 i satisfied has an interest in the FAT may appear and adduce evidence. 
appear on his or her own behalf or be represented by an advocate or a 

<. icitor or, with the leave of the sheriff, by any other person.31 The witnesses led 
by the procurator fiscal and the other parties are subject to cross-examination. 

2.31 Subject to the provisions of the Act and the Rules, the rules of evidence, 
the procedure and the powers of the sheriff to deal with contempt of court and to 
enforce the attendance of witnesses are to be "as nearly as possible those 
applicable in an ordinary civil c 3t before the sheriff sitting alone" .32

The sheriff is entitled to b cumstances referred to in section 
6(1) have been established by ec ace, 1i, ^standing that that evidence is not 
corroborated." 

2.32 The reference to the rules for ordinary civil causes enables the sheriff to 
order the recovery of documents and the examination of witnesses on 
commission or interrogatories, and to request for the taking of the evidence of 
witnesses abroad. 

2.33 'The public nature of the rceedings should be noted. The FAT is to be 
held in such courthouse or of a r premises as appears to the sheriff to be 
appropriate.35 Public notice Ming of the FAT and of the time and place 
fixed for it is to be given." fi c 

r T is to be held in public, subject to any 
reporting restrictions ordered II)N, t ie sheriff in the case of persons under 
seventeen years of age.37 The sheriff nas to read out the determination in public, 
save where he or she requires time to prepare it and considers that it is not 
reasonable to fix an adjourned sitting for the sole purpose of reading out. In such 

311 Section. 4(i) and rule 7(i). 
n 'Section 4(2) and rule 7(2). 
32 Section. 4(7). 

Section 6(2), which pre-dated the change introduced by section i(:t) of the Civil Evidence 
(Scotland) Act 1988. 

OCR 28.2, 28.10, 28.11, 28. "C.4 and 28.14A. 
Section 3(t). 

36 Section. 3(2)(b) and rule 4(3). 
37 Section 4(3) and (4). 
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a case the sheriff clerk is to send free of charge a caazry to the procurator fiscal and 

to any n who ap r was repr Wi t. , i nquir°y and is to allow 
an  r inspe . ° ,~ ,_ ~ad t.,,ee ma,nths.3$ Subject to payment of a 

Agee pea >can may n a copy of the determination, and any 
a. e n wit , u i ra it t it the inquiry n aay obtain a copy of the transcript of the 

v' teaice v , t.i tri ti rt iii friths of the t. etermination.3L9 The texts of determinations 
arc a, :iFA—, .e on if t

T i m TM. in Scotland 

v4 Ti S rt°.aa 1 'ia_ re area number of statutory provisions for public inquiries, 
r? ne of t with 1,1 1976 Act. These are provisions relating to a 

has occurred. Section 17(4) of the Gas Act 
1 [w}he a, in the case of an event in Scotland that causes the 
dead' Of a} son, tt ter directs an inquiry to be held in public under this 
secs i.: 1 nt a mlaziry s arcl to that death vi. ~', a„-. . tae Lord Advocate 
oth€=r"ds r ts, be " r ,iursuance of [the ', 4,n 14 of the Health 

and S=itt.,~u -a. v~or4° L_~ roc_ 1,,/4 is to a similar on (.)(b) provides 
with the consent ea ifis Secretary or ,tatc, ma;r +ir pct an inquiry to 

U anv accident, ot -,t -r , 'ic ~, situat tin. or other matter, It should be 
notch t.l .at t a:s .nay relata t , h~ ety not only in Scotland but also 

offshore, by virtue of sectt_n 1. of ti ;'".. :iore Safety Act 1992. Subsection (7) 

provides that where an inquiry is irecfed to be held by virtue of subsection 

(2)(b) into any matter which causes the death of any person, no inquiry with 

regard to that death shall„ unless the Lord Advocate otherwise directs, be held in 

pursuance of the 1976 Act. I understand that there are no recent examples of 

public inquiries in. Scotland under the 1965 or the 1974 Act. 

2.35 To a different effect is section 271 of the I dt 1: '" - 
. 

,~_, Act 1995 

which relates to inquiries into the deaths of crew me and others. 
Subsection (6) states that no inquiry is to be held under the s an FAI 

is to be held under the 1976 Act. 

I Rule 11(2) and (a). 
39 Section 6(5) and rule 14. 
40 http://www.scotcourts.nor,.uk/opinionc4App/sheriff.asp"rtxt=Fiolse 
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2.36 The 2005 Act, on the other hand, makes general provision for the holding 
of a public inquiry. That is where it appears to the relevant minister that "(a) 

1 :-i.icular events have cap aid, or are capable of causing, public concern, or (b) 
t. °re is s lic concern a a rY . ular events may have occurred" .41 The Scottish 
L u s c , may cause such a. a oquiry to be hold, but this is subject to the 
imports t qualification that its terms of reference "must not require it to 
deter 'ft e any fact or to make any recommendation that is not wholly or 
praao 'ncerned with a Scottish matter", which mess "a matter that -plates 
to Scoth end is not a re .rved matter (within the me. 

x 

of the Scft i Act 

1998)" n inquiry ' a involve a r . i a, ft: it is open t. 
Ministc. . y with a United P t; C "?S to.' o :a joint 1n<l 

held' 43 as v a: :.he case with the public ingL ía iY .Q1 4...c .p a- On on 11 Viay - .h-•

at a plastics factory operated by ICL Plastics Lid and :[CL. Tech Ltd in Glasgow. 

2.37 An inquiry under the 2005 Act may include an inquiry into the 
circumstances of fatal accidents and deaths 44 An example is the inquiry headed 
by Lord Penrose, announced on 23 April 2008, into hepatitis C/HIV acquired 
infection from NHS treatment in Scotland with blood and blood products. 
However, unlike the statutory inquiries mentioned in paragraph 2.34 above, in 
the case of public inquiries under the 2005 Act, there is no statutory provision for 
dispensing with an FAI where it is otherwise mandatory. 

Article 2 of the European Convention for the Protection of Human Rights and 
Freedoms 

2„38 Section 1 of the Human Rights Act 1998 incorporated into the law in the 
United Kingdom a number of the rights and fundamental freedoms set out in the 
European Convention for the Protection of Human Rights and Freedoms. Article 
2(1) of the ECHR states: 

"Everyone's right to life shall be protected by law. No-one shall be 
deprived of his life intentionally". 

=11 Section 1 of the 2005 Act. 
42 Section 28(2) and (5) of the 2005 Act. 
43 Section. 32 of the 2005 Act. 
a4 Kennedy and Black v. Lord Advocate 2008 SLT 195 at paragraph 155. 

16 

RLIT0001836_0023 



2.39 In R (Middleton) v. West Somerset Coroner and Another,43 Lord Bingham of 
Cornhill stated: 

"The European Court of Human Rights has repeatedly interpreted article 
2... as imposing on member states substantive obligations not to take life 
without justification and also to establish a framework of laws, 
precautions, procedures and means of enforcement which will, to the 
greatest extent reasonably practicable, protect life."46

2.40 The European Court of Human Rights has also interpreted article 2 as 
imposing on member states a procedural obligation. Its essential purpose is to 
secure the effective implementation of the domestic laws which protect the right 
to life, and, in cases involving state agents or bodies, to ensure their 
accountability for deaths occurring under their responsibility.47

2.41 What is reot.i. ired to satisfy the procodo.oral obligation depends on the 
particular case. . tits c?aimce k real Inc c was involved in the death of 
the deceased tY1m.w .on tl . tscth =a, c , systematic a Ak ww or its agents or bodies, the 
state may be oh ag. aJ co set up ar independent a ad public investigation. This 
may arise, fo, a a it le, where t ,v d °(-eased d) al '.n prison or otherwise in the 
custody of he si .tc. 

2.42 For other cases, the state has to have a system for the practical and 
effective investigation of the circumstances and the determination of 

c x  r. tv. An example of such a case is a death allegedly caused by medical 
e . ii c i cc .n an NHS hospital. 

2.43 In some cases it has been held that relatives of the deceased may require to 
be represented and participate in the investigation to the extent necessary to 
safeguard their legitimate interests.18

4' 12004] AC 182. 
R (Middleton) at paragraphs 2 and 3. 
See Lord Phillips of Worth Matraxver-s in R(LCA patient) v. Secretary o,e'State for Justice [2009] 1 AC 

588 at paragraph 24. 
48 See R (Khan) v. Secretary of State for Health [2004] 1 WLR 971 at paragraph 74 and R (Amin) v. 
Secretary of State for the Home Department [2004] 1 AC 653 at paragraph 31. 
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2.44 As regards Scotland, Lord I-lope of Craighead pointed out that the 
ECt1TR had made it cic .. that an FAI was a means of carrying out an 
investigation which wouh atisfy article 2. The same should apply to a public 

inquiry into the CALL- i a11~-OS in' which a death occurred. 

2.45 J ,e ii ctical difference which article 2 makes is that it may require an FAI 

or a pi I -i a,.m iry where neither would otherwise have been held. This 

therefore ~ r~ ° _, ;, s for the exercise by the Lord Advocate of his or her 

discretion as r oaf an FAI.50

49 R (Amin), supra, at paragraph 60. 
5o Kennedy and Black v. Lord Advocate 2008 SL,r 195. 
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CHAPTER 3 TIFF EATURES OF A FATAL ACCIDENT 
( Y 

The purpose of :: is to examine some of the main features of an FAI, 

and consider whether, and if so, to what extent, they are in need of change or 
modification. In this chapter I will. discuss: 

rrrent main fea -.j. res (paragraph 3.1); 

vriff and the - .,riff court (paragraphs 3.2 - 3.1.8); 
-uses of a tea accident inquiry (paragraphs 3.19 - 3.35); 

paragraphs 3.36 - 3.46); and 
~: . rc 3 l ants (paragraphs 3.47-3)50),. 

The current main features 

3.1 Currently the main features are that: 

W 

r( v `J l 

icniti i ourt; 

at t d the p t r fi << evidence derived from prior 

in ,, lion; 
there are recognised participants; and 

in the light of the evidence at the FAI the sheriff issues a public 
determination. 

The sheriff and the sheriff court 

3.2 From their origin in 1895 FAIs have been held in the sheriff court and 
presided over by a sheriff (or a sheriff principal), sitting since tihe 1976 Act came 

into force without a jury. However, a number of respondents have proposed a 

change of forum. 

3.3 Some maintained that there should be a tribunal dedicated to FAts. It was 
said that some relatives find that FAIs in the sheriff court are intimidating and 

tend to have an adversarial atmosphere. If they were held elsewhere, such as 
before a tribunal, relatives would be less anxious and enjoy greater respect; the 
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participants would be less likely to act defensively; and it would be easier for 

witnesses to give clear and concise evidence without this detracting from a 
rigorous exploration of the circumstances. One of the respondents, Families 
Outside, said: 

"FAI:s could be held in a court building or other government forum if 

need be, but not in a court room. The setting should be official, but not 

as formal as a court room setting, ideally at a round or oblong table, such 

as in a conference room. Court rooms in this country are by definition 
associated with accusatorial proceedings and consequently with findings 
of guilt and attribution of blame. If proceedings are indeed inquisitorial, 

th.e setting should remind participants of this. Further, a formal court 

room increases anxiety to people who are not accustomed to such a 

setting. Participants in an FAT are already likely to be in some distress or 
under pressure, so the setting should not exacerbate this." 

3.4 It was also said that the use of a dedicated tribunal could avoid delays due 
to the pressure of other sheriff court business, or the need for adjournments in 

the course of the FAI, delays which can in themselves create additional anxiety 
for relatives. 

3.5 As regards the composition of such a tribunal, it was suggested that it 

should be chaired by a person with legal qualifications, who would have one or 

two assessors sitting with hire or her in the more complex cases. 

"k..YE _ ~~;r H U  ;^r ..e`i w$a !i r , _A-, of  FAT, 

ok . s sr .s rt s in hospi i ss _s . . r he itthcare sit .. a1 o s, ti :i . ,.,round. that 
sin H = t d: snal could have ft r 't t of ofession, e o rt v srd the insights 

ry' r ° s would provide. 

3.7 A few respondents proposed an entirely different forum, and for entirely 
different reasons, Tin. , r maintained that, in view of the importance of the 
investigation of de.=t. : ocC u ° 11-Ig in 5,..W Hen, suspicious or unexplained 
it rarrstannes, FA s n nib e old in U o- art of Session, in line with the 

ii L. arc wht h h 6 U. ••f It rs He>; to .e, is i to lif-. It was suggested that 

that hr nuld Lou s, pI:ry a E ~ ,r 1° ai r >cscy and judicial skills, 
and would enhance the consistency an -H d  In any event, it 

was said, even if the Court of Session not t. -c a: _ .orurn, it should be 
possible for a Court of Session judge to IL, appointed to take an FAT where the 
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case has attracted a considerable amount of interest, and raised wide-ranging or 
complex issues. 

3.8 1 deal first with the proposal that the forum for FAls should he the Court 
of Session. I consider that it lacks merit. It would mean a departure from the 
practice of holding FATS locally. The need to travel to Edinburgh would entail 
inconvenience and additional expense for the parties. It would add significantly 
to the cost of the proceedings and, participation in them. The benefit of the 
sheriff's local knowledge would be lost. I do not consider ° 

.
:use d.

would be counterbalanced by the factors relied on in su t :. of the C of 
Session as the forum. As regards the appointment of a Co LL

take an FAT, I ara not persuaded that this is necessary. 
:wt past shot .i's 

principal, as well as sheriffs, have taken a number of long and hw, profile FAIs. 
If the subject matter of an inquiry into the circumstances of a death were such as 
to indicate that it should be taken by a judge of the Court of Session, it would be 
possible to set up the inquiry under the 2005 Act, at least where it was 'wholly or 
primarily concerned with a "Scottish matter" (see paragraph 2.36). 

3.9 As regards the proposal of a dedicated tribunal, there are a number of 
factors which I have to consider. First, a number of respondents expressed 
concern that the substitution of a tribunal in place of the sheriff court might be 
perceived as downgrading the proceedings. Secondly, they emphasised the 
benefit of the formality of a court as an aid to ascertaining the truth and ensuring 
public confidence in the FAI. Witnesses might regard a tribunal with less 
seriousness if it was associated with putting them at their ease. Thirdly, they 
questioned the viability of, and justification for, a tribunal system. The number 
of FAIs would not justify the expense of setting up and running such a system. It 
would presumably be organised on a national basis, and the chairmen would 
require to be peripatetic. Once again the benefit of the experience and local 
knowledge of the sheriff would be lost. 

3.10 1 consider there is considerable force in these arguments. But more 
fundamentally, it seems to me that what needs to be done is to tackle any 
shortcomings in the existing system, rather that to install a new one which may 
acquire its own. I agree with the comment made by one of the respondents, the 
Royal College of Pathologists, that "[t]he forum for the FAI may not be as 
important as the atmosphere set by the process". The holding of an FAT in a 
courtroom, and [he 'way in which it is conducted, may be disconcerting to the 
relatives and to those who are the subject of potential criticism, in a way which 
cannot be justified in proceedings which should have as their the aim fact-
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finding, as opposed to fault-finding. On the other hand there may well be 
occasions when it necessary for a witness who is evasive to be robustly cross-
examined, and for others to be pressed as to what could have been done to 
prevent the accident which led to the death. But sheriffs are, or should be, alert 

to keeping practitioners within the true purposes of an FAI and avoiding matters 
developing into the groundwork for litigation. 

3.1.1 With this in mind, I consider that it is important to demonstrate that the 
nature of an FAI is divorced from criminal proceedings. Under the existing 
legislation an FAI does not require to be held in a courthouse, but may be held in 
"other premises as appear to the sheriff to be appropriate" .Si 

3.12 1 should add that I reject the suggestion that there should be a specialist 
tribunal for certain types of case. It would be undesirable to fragment the FAI 
system, and to do so by creating what might; appear to be different classes of 
forum. I do not doubt that sheriffs should be capable of conducting and 
adjudicating on any subject matter in a satisfactory manner, just as they do so in 
civil litigation. 

3.13 1 recommend that an FAI should, where possible, not be held in a sheriff 
courtroom but elsewhere in other appropri ,e premises; and, where 

P is 

unavoidable that the FAI should be held in m °tt.00m, care should be 
to select one which, along with its anciliar= i~cilities, such as waitir 

has H e least connection `th criminal p: is. I also rep ... 

F . i _w ~. c lispense with t
z- . . l a sl ..n ~.J c st. V., 'a ;,' p hoStIle clue,, a. .. La ...J6.  ,1:. , s xsa .. , .. a.'. it 

Ls r is n Ja tr ' 4c rt ii n t e 'ri ircur s AAn e;,: o ci e h. 

3_t 4 r s ara the arra ts for H. n-' -> of an FAI, l note that the Act 
i -ovides t.r t it is to be "as soon , 3  apt '° IN the procurator fiscal] as 

is reasonal y practicable" 51 It; wo,. ' be inconsistent with the intention of the 
legislation if an FAI 'were not to be complet . a i the subject of a determination, 
with reasonable expedition. The re( air r .H Uns which I make later in this 
report are intended, among other is, Hu t,. : mrt..ate a saving in the overall time 
which the whole process might ,A),.. r wise consume. 

,l  
Section 3( s). 

52 Supra. 
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3.1.5 T turn next to the ma[.ter of expertise of sheriffs for presiding over FAIs. 

Some r° .;i ,dents have saic " rrt there would be an advantage in there being 
sheriffs w t ecialise in i , ., subjects, such as the treatment of prisoners or 

clinical pr i t would be practicable or necessary for 

there to be soi.. r, rr r si >c r t r ps of sheriffs for this purpose. However, it 

is desirable that, whe rr :-.i 1 is likc,y to involve matters of some complexity, a 

sheriff who has adequ<, rr exr =r°ience is assigned to it, and, where necessary, is 

enabled to sit in the i,, n in which the FAI is to be hei.d. Legislation may 

be required for the latt purpose. The assignment of she '.,:ifs for complex FATs 
i bean y' u _ iff principal. Isla w.he more complex 

t 'a e, ti w for Sheriffs to have ,s .,w (..rt to enable thorn 

a. :ininations as soon as possible. 

3.1.6 Leaving aside cases of complexity, it is obviously desirable that a sheriff 

who undertakes the holding of an FAT is familiar with its distinctive features, 
and thus the respects in which it differs from criminal cases. It is plain that the 
way in which the FAI is conducted by the sheriff can have an important effect on 
the perceptions of those who find themselves involved in it. I have no doubt that 

there are many sheriffs who are highly experienced in the conduct of FATS, but 

there may be others who have had little or no such experience. The judicial 

Studies Committee should include the law and practice in regard to FAIs in their 
seminars. Sheriffs principal should encourage sheriffs in their sheriffdoms to 

take ad vantage of attending such seminars. 

1r I 
i 

~. rFAIas .> 

II rr r ,,,c ss ?r'y, is enabi, o •r.r' it tr art ►.'u` r n. n v 'lrr 1  is cc e 
I Al,o 

ar ~. lnc van rf 
II be enc

It
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The purposes of a fatal accident inquiry 

3.19 1 turn to the most fundamental question - what should be the purposes of 
an FAT? 

3.20 The existing purposes of an FAI are indicated at least in part by section 
6(1) of the Act, which requires the sheriff to set out the circumstances of the 
death in his or her determination. Implicit in this is that the public and persons 
having a legitimate interest, such as the relatives of the deceased, should be 
informed as to those circumstances. 

3.21 These purposes, so far as they go, are not in question. It is clear that an 
FAT and its determination in accordance with section 6(1) should satisfy the need 
for information as to the circumstances of the death, and should meet the 
requirements of article 2 of the ECHR where it applies. However, there are two 
further matters which I have to discuss. 

3.22 Should sheriffs be able to determine questions of fault for the purposes of 
civil (as distinct from criminal) liability? It has been argued that this would be 
appropriate in view of the detailed and expert nature of evidence that is given in 
F is in modern times; the fact that parties may otherwise hold back information 
in order to avoid prejudice in later litigation; and the consideration that it would 
be desirable to avoid matters being duplicated in litigation. I assume that it is 
suggested that the sheriffs' determinations as to fault should have evidential 
significance in such litigation, such as a presumption in their favour. 

3.23 This proposal would, of course, represent a reversal of the change which 
was made by the Act, which removed the power to make any finding as to fault 
or to attribute or apportion blame.53 It would also be at odds with the provision 
in section 6(3) that the sheriff's determination is inadmissible in later 
proceedings. But, leaving these points to one side, I am not persuaded that this 
proposal has merit. It is true that an investigation of the circumstances of a death 
in an FAT may disclose grounds for criticism, from which a basis for alleging 
fault may be inferred. That may be unavoidable if the FAI is to fulfil its function 
of investigating the circumstances of the death. It is of some interest to refer to 
section 2(2) of the 2005 Act which states that ''an inquiry panel is not to be 
inhibited in the discharge of its functions by any likelihood of liability being 
inferred from facts that it determines or recommendations that it makes". 

53 Lord President Hope in Black v. Scott Lith , ow Ltd 1990 SC 322 at page 327. 
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However, to allow that to be developed into a contest about a finding of fault 

would have a number of important implications. I am in no doubt that it would 
give rise to the need for pleadings at some stage, to give fair notice to those who 

were the target of allegations of fault. It would extend the length of the FAT, 

prolong uncertainty for relatives, and cause additional expense. Accordingly I 
consider that no change should be made to the present function of the sheriff. 

3.24 1 turn to the making of recommendations Here there are a number of 

questions which I have to consider. 

3.25 First, what should be the scope for the sheriff to make recommendations? 
As I have noted earlier, shr 's rake them in about one third of FAIs. There is, 
however, no explicit proviA o in the Act which empowers them to do so. It may 

be thought, however, U ^t , ,, "r to make recommendations directly related to 
the circumstances of an iT iivic. n r1 case is implied by section 6(I), such as its 

references to the "reasonable precautions" and 'the defects... in the system of 

working" 

3.26 On the other hand, as regards sheriffs making recommendations of 
er.,l i ication, it was maintained in response to the consultation paper that 

he incompetent, on the ground that section 6(1) is concerned only 
-° ~rrrstances of the individual death. Further it was said that in any 

event it ' i be inappropriate for a sheriff to make recommend _ '' ° s of 
general al H since he or she will not have been presented with es is ice as 

to the J by others, such as other employers, prisons, health 
r r £ h g u „ than those with which the FAT was directly concerned. It 

should not be supposed, it was said, that these others have failed to carry out 

their duty to assess the risks and apply their own solutions. It would also be 
inappropriate to address recommendations to persons or bodies not represented 

at the F AI, 

3.27 Secondly, should sheriffs' recommendations be mandatory, in effect 
carrying with them a duty to comply? A number of respondents stated that at 
present sheriffs' recommendations may be ignored. This would render them 

nugatory, waste the time and expense invested in arriving at them, and impair 

their standing. 

3.28 Taking these questions in turn, it is, in my view, unsatisfactory that there 
is uncertainty as to the power of the sheriff to make recommendation arising out 
of his or her findings, or as to the potential scope for such recommendations. I 
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am in no doubt: that the sheriff should be able to make recommendations directly 

related to the individual death. At the same time I

that therr ctri„., torce in the arguments against the sheriA g 

recornrnen .zu )r)s eral application, to which I have ref in h 

3.29. It w wropriate, in my view; t(r an FAI to be a =re 
a public is • y tali ra- a nation-wide .ipprT acli and calla.ig for far grea:te 

resources. For a shale, _€ iaa over-reach what could be supported by the evidence 
would det. e respect which his or her recommendations deserve. 

3.30 In t.` -,sec . -s I am in favour of the sheriff being empowered to 
r Ntiske a" ", in -.,tons to a party to the FAI as to the action which that party 

k. witil a "!''w to prevention of further death s.".54 This wool -d, of course, 

a =quire the sheriff "'e account of any actions which that party had already 

or had stp„ an intention to take, in the light of the fatality and 

to it. I should add that there may be cases in which it is 
ir ti y which is concerned with safety, such as one sia or 

en orr _ ;,2ty standards, has an interest in the circumstance of t.hc ath, 
wl . x _ "pr not it is a party to the FAI, It may be thought desirable tot it 

what action it should take in the light of the sheriff's determination. 
fT s t favour extending the power to make recommendations to include such 

1 1 would expect sheriffs to invite the procurator fiscal and the parties to the 
'3l to make submissions in regard to any recommendations which should be 

l to whom they should be addressed. 

3. t2 Accordingly I r ca in is ii ca at where, in the light of the circumstances of 

t'iT ci-Wath, the sheriff is sat fi , i of the need to take action to prevent other 
g' , the sheriff should have ft 'vowel to make recommendations for this 

I ^ pose tr° Vii) a part " he F fi ' " tf body concerned with safety which 
m 

~sheri ~~ i w -,s: e circumstances. 

3.33 1 appreciate th-„t it roF . E at. „r , t:o comply with recommendations 
may well be attractive. Some of tho c who have been involved in an FAI may 

} In the case of England and 6'Vales, rule 43 of the Coroners Rules 1984, as amended, provides 

that where there is a concern that circumstances creating a risk of other deaths will occur, or will 

continue to exist in the future, and in the coroner's opinion, action should taken to prevent the 
occurrence continuation of such circumstances, or to eliminate or reduce the risk of death created 

by such circumstances, the coroner may report the matter to a person who the coroner believes 

may have power to take action. Cf paragraph 6(1) of Schedule 5 to the Coroners and Justice Bill. 
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feel that nothing less than compulsion is required. However, I am not persuaded 

that ange wo', ,
. 

. C✓e ise. Indeed. I consider that this would carry with it 
significant. isadvar It would plainly introduce an adversarial element into 

s. .ce a he rlv.ch might be faced with the possible imposition of a 
tv wa . ._a a Ica d a . k otice and might well seek to contest it. Provision would 

Aso h<a% e to a right of appeal. These factors would make for an 

.rue a to the length and complexity of the F,Vl. By i ite tira ae that 

the she 'It came to the question of the imposition of a duty, circumstances might 
have so changed that an originally conceived duty was no longer appropriate, 
with the consequence that further procedure might be required. The imposition 
of a duty would bepointless without some form of sanction for non--compliance; 
and it is not clear what sanction would be practicable. It cannot be assumed that 
a duty imposed by a sheriff might not conflict with the view taken by another 
sheriff in other circumstances. A system for the imposition of duties would, in 
the case of many bodies, take no account of their procedures for reviewing 

practices in the light of both their internal investigation and the outcome of FAls. 

3.34 A the cazn e time I am in no doubt that steps need to be taken to see, so far 

as is tat recommendations are effective. Therefore, in addition to 
aa,omenct. turn which I have made in paragraph 3.32, I am in favour of a 

a for requiring and publicising response to recommendations, which I will 
set t; t in paragraphs 8.22 - 8.26. 

3.35 1 am also strongly in favour of the wide dissemination of the lessons from 
FAIs, and hence the creation of a means by which the sheriff's recommendations 
can be read by others who may require to address the risks with which the F I 
was concerned. Respondents have rightly stressed the importance of obtaining 
the benefits of such lessons, whether it is for an industry, a public service or the 
public at large. I will revert: to this subject in paragraphs 8.16 - 8.21 and 8.27 -
8.28 

The procurator fiscal 

3.36 In this report I will d a n f erts of the work of the 
procurator fiscal. In ch me taken by cases to 
reach the stage of `t.i. This Is witi-a he skills expected of a 
procurator fiscal in preparing for, and presenting evidence at, an FAI. 
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3.37 According to the COPFS in their response to the consultation paper, area 
procurators fiscal have to ensure that the staff of the death units have the 
appropriate level of knowledge, skills and experience to undertake their role. 
The skills include those involved in investigation, communication with experts, 
and advocacy. I understand that a new training course began in April 2009. 
Advocacy training is to be expanded to include detailed guidance on the 
presentation of evidence at FAIs. Consideration is being given to requiring all 
such staff to have a relevant qualification in forensic medicine and science. A 
standing group on deaths, comprising senior members of legal staff, supervise 
the reporting and investigation of deaths, and issue guidance and information as 
to best practice. The COPFS also pointed out that prosecutors in criminal trials 
are experienced in interviewing and examining witnesses, and presenting expert 
evidence. 

3.38 A number of respondents said that comparatively complex FAIs are often 
handled by junior or inexperienced procurators fiscal. This claim is rejected by 
the COPFS. Repondents also said that procurators fiscal have considerably less 
experience of civil procedure than the practitioners who represent the interested 
parties; they treat FAIs as if they were criminal prosecutions; and they are not 
familiar with basic concepts in cases of personal injury. The fact that there are 
comparatively few FAIs hampers them in building up experience. There have 
been unfortunate examples of changes of procurator fiscal, either repeatedly or at 
a late stage, to the distress of the relatives of the deceased. In preparing for FAIs, 
procurators fiscal have on occasions unwisely relied on police statements instead 
of taking precognitions which would have revealed the true issues. In the result 
there appears to be, as the Scottish Prison Service stated, "variability in the 
approach to, conduct of, and quality of both experience and outcome from FAIs". 
I am in no doubt that there is substance in these criticisms. 

3.39 It would be possible to address these concerns by exhorting the COPFS to 
redouble their efforts to ensure that procurators fiscal are adequately trained in 
the skills required for handing FAIs (which are very different in aim and scope 
from criminal prosecutions), are familiar with the types of subject matter which 
are more commonly encountered, and, so far as possible, manage the preparation 
and presentation of evidence from start to finish. There is also merit in the 
COPFS considering, as has been suggested, the engagement of practitioners who 
have a background in civil work. 

3.40 In my view, however, it is necessary to go further. 
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3.41 'Fhe overwhelming majority of respondents are in favour of specialism on 

the part of procurators fiscal. Some have  gestec " .,a :" , .di i uc handled 
exclusively by members of a central teaarr .l specie t pr a 'ors fiscal. It has 
been said that this would in rove efficienc per n and give y, x ~,. ac c~ ~~ , v. p , 
much-needed priority to FAIs. 1=lowever, it the 
engagement of specialists. Some are relatively st ward or fo ..-al. In any 

event I consider that this proposal has a number of important drawbacks. It 

would complicate the preparation of cases and could affect adversely the time 
t e:en for FAIs to reach the stage of hearing. It would break the link between the 
I J and the local procurator fiscal, whose local knowledge is valuable, and make 

for fiscal in charge of the case remote from the relatives. In these 

es I am not in favour of this proposal. 

3 42 1 -.w „, ,° 1 r-a, attracted by the proposal that there should be a central 
team of ae w for the support of local procurators fiscal, Sheriff Frank 

Crowe, wl- considerable experience of work in the CO -'FS and as a sheriff, 

as well as being a former director of the Judicial Studies Committee, said: 

"There should be a particular Advocate Depute appointed to consider 

cases reported to Crown Office and able to offer the Lord Advocate 
consistent and high quality advice a c, t,a,"'ether and when FATs should 

be held. This individual should bE -. ," ")r ,ec, I- , small team in Crown 

Office able to provide advice to l( , " iscals engaged in deaths marking 

and investigation. This unit ( to be responsible for training local 
dedicated deputes in deaths in ::u . . on, reporting and Inquiry work... 

[T'Ihere should be a centre of cn _c , ; c in Crown Office providing 
quality support, training and instruct: r , for local fiscals and deputes. It 

is vital that the fiscal is aware of local personalities, pathologists, and 

general practitioners, hospitals, general health and industrial diseases in 

the area to be able to decide which deaths require further inquiry and 

where the local public interest lies," 

3.43 On this approach, which I approve, the local procurator fiscal would be 
responsible throughout for the preparation and presentation of the evidence for 

the FATs. But, especially in cases which are otherwise than relatively 

straightforward or formal, he or she would be expected from the outset t:o 
consult and work with a central team of FAI specialists in Crown Office. It 
would be for this central team to ensure that the knowledge, skills and 
experience being applied to the case are adequate. The opportunity should be 
taken for the 1€ in to collaborate with the Health and Safety Division vhicli was 
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recently formed in Crown Office. More generally the team would be responsible 
for overseeing the training of procurators fiscal on FAI work and the setting of 
performance standards. 

3.44 1 accordingly recommend that there should be a central FAI team, led by 
an Advocate depute or a senior prosecutor, for ensuring that the knowledge, 
skills and experience of procurators fiscal for FAI work are adequate; for 
overseeing the training of procurators fiscal in such work; and for the setting 
of performance standards. 

3.45 This recommendation and the reasoning in support of it should be read 
along with my discussion in paragraphs 6.12 - 6.15 of the role of the central FAI 
team in ensuring that adequate attention is given to FAIs. 

3.46 I framed the above recommendation before the announcement by the 
Lord Advocate on 31 August 2009 that she would establish a new specialist unit 
to lead the investigation of complex sudden and unexplained deaths, to which I 
referred in paragraph 2.22. While such a unit has not yet been set up, and further 
details as to what is intended are not available, it is plain that to some extent, but 
not wholly, this might meet the objectives of the recommendation which I have 
made above. However, I am concerned that sufficient attention should be given 
to monitoring the preparation and progress of FAIs in general. Thus I am in 
favour of a separate unit which is dedicated to all FAI cases, which failing a team 
within the unit intended by the Lord Advocate which is similarly dedicated. 

The recognised participants 

3.47 Under the Act the only persons who have a right to appear and adduce 
evidence at an FAI are the wife or husband or nearest known relative of the 
deceased; and, where relevant, the employer of the deceased and an HSE 
inspector. Any other person may do so, but only if the sheriff is satisfied that 
that person has an interest in the FAI.SS 

ss Section 4(2). 
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3.48 This is in contrast to the provisions regarding notice of the holding of an 

FAI, which must be given to other persons, including any civil partner of the 
person who has died.5 Therefore, a civil partner of the deceased must be 
notified of the FAT, but cannot appear and adduce evidence without the leave of 

the sheriff. 

3.49 1 regard this as an anomaly which should be rectified. I take the view that 
civil partners, as defined in Schedule 1 to the Interpretation Act :1978, should 

have the same rights to appear and adduce evidence as spouses. I also 
recommend that these rights and the provision for notice should be extended to 
cohabitants, as defined in section 25 of the Family Law (Scotland) Act 2006. 

T. .. 1 cr srr 1io o !. recommend that the recognised participants ark o
t r I adduce evidence at an FAI should beet . r i i, l 

it par ar ors and. cohabitants, 

Rule 4())(za). 
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CHAPTER 4 THE SUBJECT OF A FATAL ACCIDENT INQUIRY 

The purpose of this chapter is to consider: 

• the types of case in which a fatal accident inquiry should be mandatory 

(paragraphs 4.1— 4.31); 
• fatal accident inquiries into deaths arising out of events in more than one 

sheriffdom (paragraphs 4.32-4.35); and 
• fatal accident inquiries into the deaths abroad of persons normally 

resident in Scotland (paragraphs 4.36 .4.43). 

The types of case in which a fatal accident inquiry should be mandatory 

4.1 1 am in no doubt that there require to be cases in which an FAI is 
mandatory. In this section of the chapter I discuss the types of case which should 
fall into that category, followed by some remarks on the Lord Advocate's power 

to make an exception. 

4.2 The only statistics available that provide a breakdown between 
mandatory and discretionary FAIs are held by the COPFS. However, these 
statistics only go back to 2005. Furthermore, there is no detailed breakdown, so, 
for example, there is no record of how many FAIs were held into deaths in 
prison. The statistics are as follows: 

Year Number of FAIs Number of mandatory FAIs 

2 tA / ('05 73 
'06 71 
07 35 

. 'PP3 43 
(E •09 57 

47 (64%) 
47 (66%,) 
24 (69%) 
34 (79%) 
39 (68%) 

4.3 This shows that in recent years, on average, more than two thirds of FAIs 
which were held were mandatory. 
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Work-related deaths 

4.4 Some respondents argued that an inv r't.:tgat. . i by, bd into a wi P: 

related death might be adequate, so there w; kk r: c jor an Fr it, 

unless the Lord Advocate decided that one s 'oaL lb a k. t. 11 not 
persuaded by this argument. There is a sign if e it <:s,a::e in Lb.' public 
examination of such deaths. I noted that the maj, :i [7 of resipe id  , the 
consultation paper were against the removal of any of the current man 'ry 

categories. 

4.5 It has been sugf. 11 m at' an FAI should not be mandatory 'where the 
cause of death is apparel  c_ 'aar, referring in particular to death by natural 
causes. I understand thrt ii c t:( t'S may treat such a death as not being one in 
which, in terms of se' H n ( i(  t= e of the Act, "the death has resulted from an 
accident". Howeve, f , ositi - is not always clear-cut. The Scottish Trades 
Union Congress said in its response: 

"While it may appear that the cause of death is due to an existing 

medical condition, it may be that the circumstances leading to the death 
exacerbated that condition and, therefore may have played a part in the 
fatal. outcome." 

4.6 1 agree that this may be the case. Furthermore, even investigations into 
deaths by natural causes may reveal unsafe conditions. For these reasons I do 
not recur a. end a change in the legislation to exclude deaths by natural causes. I 

take not a the approach taken by the COPFS in such cases, but I emphasise that 
the Cot rlhould be careful not to rule out an FAI on the ground of an existing 
medical cc ^dition where there is any basis for the suggestion that the work or 
working; cm iditions of the deceased could have contributed to his death. 

4.7 In ;itt of the foregoing I recommend that it should continue to be 
.I FAI should be held into work-related deaths. 

Deaths in legal custody 

4.8 In terms of the Act, a person is an "'.anal custody" if -
"(a) he is detained in, or is stl st to detention in, a prison, remand centre, 
detention centre, borstal ins 

.
7tion, or young offenders institution, all 

within the meaning of the Pri.s s (Scotland) Act 1952; or 

(b) he is detained in a police stauun, police cell, or other similar place; or 
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(c) he is being taken -

to any of the places spec Hed in paragraph (a) and (b) of this 
°,4,m v"+.. :, +. L.OL n; or 

) front any srru,a Y;.. c in s .mich immediately before such taking 

i'ie was detained."'r 

4.9 T ;o iurpose of this provision is to ensure that an FAI is held where the 

deceased 9 time detained in custody by authority of the state in connection 

with criminal 1 . rccedings. That policy is sound, and is consistent with 

compliance with article 2 of the ECHR. 

4.1 1'n mwever, a number of points need to be attended to. First, the provision 

i°H .. ...o date, and the op,iortunity should be taken to update it. The Prisons 
('H ,.t.E r ) Act 1952 was 1 ,Y 111 ` nd end replaced by the Prisons (Scotland) Act 

] 999, and there no lore :e t r .. # ° i,utions. 

Secondly, there is a further situeticon to which death in "legal custody" 

only hr ,y . T.. m i . ; : death of a child (a person under 16 

e, ,s of . ~•  III. i y icy 1. dc, m- restricted by being placed and kept in 

n 'Ure accos n. s at in i a 'i s. ft ,teal. establishment" for the purposes of the 

Social Work (Scup x nd) Act mdc. S or he Children (Scotland) Act 1995. . 

4.12 Thirdly, it is evident that there are some gaps left by the existing 

definition TH H should be filled. Paragraphs (b) and (c) of the definition do not 

on er K,,' a . ..s in which a person may be under detention. For example, a 

, IL Her detention by the police at a roadside, a football match or in 

! ca o ii me p )vision should be expanded to cover all situations in which the 

cc c< e, 9 ,c 'e n arrested or detained by a police officer. 

x.13 1 cc er that t' Cory r• a I  should apply in the cases of 
ants .es, d _. ? 9 bc ths or here the cause of death is apparently 

a °. tech of these e . . . .fl a u . c;' on with the conditions of legal 

Cu: —o :o which the deceasec. a. .x ( et. . 

5' Section 1(4)_ It should be noted that this section will be amended by paragraph 72 of Schedule 

16 to the Armed Forces Act 2006 on 31 October 2009 (SI 2009/1167) to include persons detained in 

service custody premises. 
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4.14 1 accordingly recommend that r 

custody„ (i) should
and omit reference .- i , ,aat insti-t  

the death of a  die being kept in 

death of any pc. s who is under arrest, o 
officer at the _ir e A er,.th. 

Other forms of compulsory detention by the state 

legislation in regard to
~s atiand) 

. , tended
a 4 m u m, aw do 's, am a ire 

r suv et . to d&

4.15 , ^=e definition of "legal custody" does not cover persons who are subject 

to a col., 'i:- .N , .sr;ed hospital order. Thus it is not mandatory that there should be 
are -'r i ito the death of a person who is detained Linder the Mental Health (Care 

nd 'Ter tr ,ea,t fycotlar,d) Act 2003 or the i"r nal Procedure (Scotland) Act 
1 °1 )S, to afford tl der this legislation any less 

L HF Ja "i a prison or an a prison 
i d 'lucre ' le it v respondents for the 
inclusion of such cases in the mandatory category. ENABLE Scotland said: 

"We think that deaths of people detained under the Mental Health 

(Care and Treatment) (Scotland) Act 2003 should be included in the 
mandatory category. Those individuals who have been deprived of 
their liberty should have the same protection as those detained in 

prison or police cells." 

4.16 1 have considered the argument advanced by the l t i . I . _. . e 
Commission for Scotland that, since many patients die from nah.r ar cK il: vs, in 
FAT may be unnecessary and cause further distress to the relati . i e er, 

this is no different from the current position in respect to prison de .r er :a as I 

have already said, even investigations into deaths by natural cal. , °, ~ _~;l1. 

unsafe conditions. In my view it is in the public interest that an i i- e 

held into the deaths of those detained by the state, especially those who are r 

vulnerable. 

4.17 1 have also considered the comment 
by 

The Medical Defence Union that 

such a change would involve the deaths of "1 d patients being the subject of 

an FAT whereas those of voluntary paa`' would not, however, voluntary 

patients have chosen to avail thenrselvc nri t .i".- ant. In any event it is 
still open to the Lord. Advocate to apply of an bid at iris oi lier discretion. 

See Savage v. South Essex Partnership NJ-IS Foundation Trust [2008] 1i /LR 1667. 
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4.18 The same considerations in favour of inclusion apply to a person who was 
subject to a quarantine or hospital detention order under Part 4 of the Public 
Health (Scotland) Act 2008, or was a "detained person" for the purposes of the 
Immigration and Asylum Act 1999. 

4.19 The forms of detention which I have considered above might be 
appropriately comprehended under the heading of compulsory detention by a 
public authority within the meaning of section 6 the Human Rights Act.59

4.20 I accordingly recortrmene ' ,.. ii :AI is 
mandatory should include tie a itlr o in,. 

t s .. . o rs 0 lt. .t ;t. he time 
of death to compulsory detentictt by a public a at =o it v it ....II  t aeaning of 
section 6 of the Human Righ'Q 

Persons in the care of others 

4.21 It has been suggested that the deaths of persons in the care of others 
should also be subject to mandatory FAIs. Suggestions have included deaths in 
hospitals; other medically-related deaths; maternity deaths; infant deaths; deaths 
of elderly persons in private residential homes; deaths of persons who are the 
subject of intervention or guardianship orders; and deaths of children in care. 

4.22 1 am not persuaded that it is in the public interest that all deaths in care 
should be that the subject of a ma J. [cry FAI. In many instances, such as 
hospitals and care homes, the pu x. 0 has d. _'d was not subject to 
compulsion but was willing to be there. `8 it U ed .Ade ac to can still, of course, 
exercise his or her discretion in so' is :t of sn.c i= e : :0. i 0 _ o xi for an FAI, and, 
indeed, may be under a duty to do so by reason of ad ale 2 of the ECHR. 

4.23 Cases in which t' dec: : "is a child in care require further discussion 
(by a child I again no:. _.r .a. . . r the age of .sixteen). A significant number 
of respondents we  or of tic .le xi , r . xis'  io.An in care being the subject 
of a mandatory FAL For oxe -i .ae. `I,li, a serlffs' Association advocated its 
application to a "local-e ,4 atte °' 'h,ld as dei;. ed in the Children (Scotland) Act 
1995, which imposes a du ,, 'UU. :al auth,- ;vs in respect of children who are 
looked after by them. A " lciokcd after" child is a child (a) for whom the local 

59 The definition of "state detention" in. section 43 of the Coroners and Justice Bill should be 
noted. 
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authority are providing accommodation; (b) who is subject to a supervision 
requirement; (c) who is subject to an order, authorisation or warrant in 
accordance with which the local authority have responsibilities as respects the 
child; or (d) who is subject to an order in accordance with which they have such 
responsibilities.60 The Scottish Ministers have to be notified of the death of such a 
child 61 

4.24 It does not seem to me that recourse to the category of " ° H.

children provides a satisfactory approach. The definition of n is 
wide and would cover, for example, a child who is subject to a sre arvision 
requirement solely because of his failure to attend school and is lip, : ': ..it home 
with his parents. 

4.25 However, there are cases in Wl'ir H' it had been re' 1 ed to live away 
from home where a mandatory rcquH , r ant; inquiry see v to me to be 
appropriate, by analogy with cases of c Iy. 'i r  I consider, to 
cases where the child ad been maintain., [ a i. a "residential 

/Y 
(in cluding sh,n(,tn   sect °e acco.:n ... ..L... . e A)i i roses of the 

C'1, c: e t eetlandl Act 1995 or the `7ocial vV c',.. ( .ecotland) rict i H . 1 contrast 
r l v ;t c s%. H ch the deceased chi l d arc .. been living in a family setting, 

1 s 'r ca a 15 a kinship placement. Making an FAT mandatory for such 
caa, s .;aem a ha me to be inappropriate. 

4.26 1 :I u  point out that I am considering the types of case in which there 
should be no question but that the death of a child should be subject to an FAT. 
There may well be cases where the circumstances of the death of a child provide 
strong grounds for a discretionary FAT. Many of such cases may not have 
reached the stage of official action affecting the freedom of the child or the rights 
of his or her parents. The category of "looked after" children, wide though it is, 
may not catch the cases of children who had been known to be exposed to 
potentially dangerous persons or living conditions at home. There may be 
children who had met the most serious grounds for the consideration of 
compulsory supervision.62

60 Section 17(6) of the Children (Scotland) Act 4.995. 
61 The Looked After Children (Scotland) Regulations 2009, SSi 20.09/210. 
h2 See, for example, the descriptions of children in clause 59 of the draft of The Children's 
Hearings (Scotland) Bill. 

37 

RLIT0001836_0044 



4.27 I accordingly recommend that an FAT - ,., ' t mandatory in the case of 

the death of a child who at t ;;e M maintained in a 

"residential establishment" ac ., ya .1ati .. ~ for ae 
purposes of the Children (tscotl«~

1968. 

Other cases 

4.28 It was suggested that other deaths should also be subject to mandatory 

FAIs. They include unexpected deaths of young; people; drug-related deaths; 

road deaths; fatal fires; and unresolved murders or homicides. 

4.29 1 are P It n u ,-r ,n that the case for 11P Is in these c as s is such that, 

regardless of a1- U_r - ;, 't 1 in the public interest that the deaths 

must be the scabject of i As .l ha ady said, the Lord Advocate can still 

exercise his or her discrc .';. in respect or " m and, indeed, may be under a duty 

to apply for an FAI where not doing so would breach article 2 of the EC HR. 

The Loaf Advocate's power io make an exception 

4 30 As regards the power in the L«r_ Advocate to make an excepti n in t e 

light of (i;) criminal proceedings an es under the L•r: a ' i e 

Health and Safety at Work etc Act "l  i to w.aich. I referred in 1  I 

consider ghat there is no reason to na c any change. These is, an 

anomaly in respect that there is no enabling the Lord A e to 

make an exception wh re he or si satisfied that the circu7°a wst.aanc . s of the 

death have been sta tly estaa n a public inquiry under the 2005 Act. 

Respondents to a 1 ,consultation sea, _. ted that this should be considered. I 

noted that T}i .ilty of H ri Glasgow said. 

"[T]here is a need to consider amendment in order to clarify whether an 

FAT would be mandatory in eircumshnces where the Scottish 

Government or the UK Go errinaent cause an incx-.airy to be held under 

the inquiries Act 2005. If the terms of reference e ; aan inquiry under the 

2005 Act are wide enough to cover the fat ) in question there 

must be some doubt; as to whether an FAI would be necessary to satisfy 

the public interest." 
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4.31 I recoiiiii e Lord A,4- °irate's power to m - an except;
the Act sl.. . . t _ to ca I dvocate ,aS Li 

that the circumsta-i, L he dec < "x.tly estat in a 
public inquiry under i ,

I events fir' 'iY e 71e 

sheriff dom 

4.32 Application f. u' _ . , of an FAT has to be made to the sheriff with 

whose sheriffdom the ci of the death appear to be most closely 
connected Howe er, the curie iti. system does not address situations in which 

clusters of deaths occur within different sheriffdoms, but have arisen from a 

single event or raise common or identical issues, for example, as a result of a 
particular infection. The great majority of the respondents who responded to 

this question said it should be possible for a single FAT to be held, where 
appropriate, into multiple deaths in more than one sheriffdom. 

4.33 For example, the Scottish Court Service welcomed the proposal, 
commenting that "[t]his appears an effective use of resources and avoids the 
necessity for witnesses to give evidence on numerous occasions". I agree. It is 
undesirable that an FAT should be unable to consider the whole context and the 

evidence relating to it. It is to be hoped that an FAI into multiple deaths arising 
out of events in more than one sheriffdom will be rare, so they should not dilute 
the advantages of holding FAIs locally. 

4.34 Control over an FAT into multiple deaths arising out of events in more 
than one sheriffdom should be established at as early a stage as possible. Tl-ae 
Lord. Advocate should have the power to direct which procurator fiscal will lead 

the investigation of the deaths, and in ucli sheriffdorn the FAT will be held. It 

may be that one of the legal staff in h- _ al FAT. unit will be best placed to 
oversee the investigation, or at any rat , t:~  a co-ordinating role. The other 

relevant urators fiscal would assist in a ,e investigation, as may be required„ 

4.35 1 arc Yr- tingly recomme icl tl- at th ,; a 1rd Advocate should be enabled to 
`, 1v l• gl.e VAI into rliulti ,~ - lteaehs i.n more than one sheriffdom; to 
g° m rocurator fiscal will lead the investigation of the deaths, and in 
which sneuilidom the FAI is to be held. 

"s section i(3)(e ). 
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ea_w,t k._ax.m. a. wr a!u a_tID Is. +a -  ,x w, .rt.. f5  K,.w z.w„.m ,..ge_ s.Jo 

36 As I noted in paragraph 2.7, 1, ; for F.AIs in Scotland in respect of 

the death outside the United. Kingdom of r rsons engaged in, or linked to, active 
service abroad is a matter for the 11 

4 
.ingdom. Parliament. Since it is not 

within the remit of the Review I do not . pose to comment on, or make any 
r-, o i _ a w ' ation about, that subject. 

43:. .
.1. .: 11 ec er, i.t is within  of f}.. ''e° iew to consider the ext .rr'on of 

t"1e. .3. f ..7 
' fi x" 'e r-eneral provision for '/ f , io at1 c f £res -), r ), n the 

t t.h 7 s f1d. be covered by the retained., and tar. ...hire dea 1, 

f ° :)ns of the Lord. Advocate. 

4.38 Many of the respondents to the consultation supported such a change. 

They included Sheriff Frank Crowe, who said: 

"Where Scots die abroad in unfortunate circumstances particularly when 
the country involved is incapable of properly investigating matters and 
the case is of public interest the Lord Advocate should have authority to 
instruct an FAT." 

4.39 The point that appears to me to me critical is the concern that there may 
not have been a proper investigation in the jurisdiction where the deaths 
occurred. There is no reason to think that such a concern would apply in the case 
of the other jurisdictions in the United Kingdom. Thus, for the purpose of this 
discussion, "abroad" means outside the United Kingdom. 

4.40 In my view, there should be an extension to the Act to no
provision for F"AID; into the deaths of Scots abroad where the body 1 az t. 

to Scotland. By "Scots" I mean persons normally resident in Scotland. 

4.41 I am not in favour of mandator- F" Als for this purpose. This would be 
unjustifiable. Such FAIs should be A 

only at the discretion of the Lord 
Advocate. I exclude, of course, case J ' ich provision is to be made by the 
Coroners and Justice Bill. In reach , n   M.ion as the public interest, he or she 
would require to consider, for exnnple, is IL ler there had been circumstances 
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which called for investigation, whether there had been a satisfactory 

investigation, and whether there was a prospect of an FAT yielding it 
findings. I envisage that, out of respect for the investigating authorrt.m Ie 

foreign jurisdiction, such discretion might be exercised rarely. It is also plan at 

there may be significant practical and resource implications for sua a For 
example, it would not be possible to compel witnesses from outwith tla , n a ad 
Kingdom to attend an FM to give evidence. I should add that, before rep' " I  -rg 

Scotland, the body may have been brought to England. In such a case an L st 
may have been held in England. If so, the Lord Advocate would no doubt n °al 

to consider whether an FAI was appropriate in addition. 

4.42 Implici' in the proposal is that it should be open to the Lord Advocate to 
apply ft" an 1 /tt into the deaths abroad of persons normally resident in Scotland 

is that t° r- r-„rr -1 o r fiscal should have power to investigate such deaths. Since 
there m P 4i1 as to whether at present the procurator fiscal has such 
power, the rnH tat, should be clarified, if necessary by legislation. 

4.43 I accordingly recommend that there should be an extension to the Act to 
make provish ac w ci ._n Lord Advocate to have a power to apply for an FAI into 

pie deaths a.1 sr: sa' as normally resident in Scotland where the body is 
nr.atriated tr Sooa, P excluding cases for which provision is to be made in 

rona & n.1wd 1us'.wr- t< i!1. The power of the procurator fiscal to investigate 
1, -.oui a F:. : i' i, if necessary by l.egi.slation. 
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CHAPTER 5 DECISIONS AS TO THE 14OLIl3INCi OF A FATAL 

ACCIDENT INQUIRY 

This chapter i L c n p,. e the 

• the co-ni-ntani , ti e to the Lord. Advocate (paragraphs 5.1 54); 
• decisions that accident inquiry should not be held (paragraphs 5.5-

5.11); and 
• judicial review c" isions (paragraphs 5.12 — 5.13). 

The communication of views to the Lord Advocate 

5.1 Where there is a question of a discretionary FAT, the procurator fiscal is 
expected to ascertain the views of relatives and convey them to Crown Office. In 
some, cases relatives may be keen that there should be an FAI, in others they may 
be wholly against it. These views will be taken into account, but the decision is 
ultimately a matter for the Lord Advocate. 

5.2 Many respondents to the consul - t w n were in favour of other interested 
parties being able to make represent nnE"s to the Lord. Advocate during the 
decision-making process. Some resp .... recognised that, as matters stand, they 
could already do so. 

5.3 There is nothing in the legislation that places an obligation on the Lord 
Advocate to request or take into account representations from any party, 
including relatives, prior to a decision in respect of a discretionary FAT. Equally, 
as the COIFS explained when responding to '"e consultation, there is nothing in 
the legislation to prevent "otl ,k's  with an " st making representations on the 
holding of an Inquiry". A- the res; + there 'were concerns that giving 
other interested parties a rib, t: to rb ,tons to the Lord Advocate 
could cause further delays a ,d is , i. >L. ..i . . 1 1 x t. ti.ons might be seen as an 
attempt to exercise influence over the Lord Advocate. 

5.4 1 am not persuaded that statutory provision should be made for the 
consideration of the views I tl r 

;._ 
"=tu°d  thes. It is unnecessary, and may 

even be undesirable, that 're a right: to seek to influence 
the outcome of this decisioa..0 aidirt t,ao fibers is. nothing to prevent such 
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parties making representations, but a formal mechanism should not be created 

for this purpose. 

Decisions that a fatal accident inquiry should not be held 

5.5 A decision that an FAI should not be held may be taken by the Lord 

Advocate in one or other of two contexts. Either he or she has decided that an 
exception should be made in a case falling into the mandatory category; or the 
case is one in which an application is a matter for his or her discretion. The 
decision-making process is not prescribed by statute. If the Lord Ad '--.ate 

decides that an FAI should not he 5Hc the relatives are so inforr- "n 

responding to the consultation, the Cu, _ .aid that it was open to the 1. ;, iler 
fiscal to give reasons in writing, be. . . e sVstem was flexible enc.a.sgi.. to 
incorporate face to face meetings or written . ...r ra :sporaderace. 

5.6 However, the majority of respondents to the consultation said that a more 
detailed explanation in the form of a reasoned decision should be provided. The 

judges of the Supreme Courts, said that "a formal intimation of the reason or 

reasons may help to bring closure to the families concerned, if not satisfy them 

completely". 

1 5.7 1'. .... .h.  r« tar o d, ^ii _ li C*v • T as« ~a : ~ °c " „ rr sa t  ft at: 

"The p mvi.sion r a' : ' n o ~ »rid decision by the Lord Advocate to 
'ed tae uily which on the reasons why the holding of an 

rye the public interest would be welcomed by many 
oily see their representations rebuffed by brusque 

oth laid on. 

5.8 Compass Chambers said: 

"In recent years COPFS has been moving towards a more transparent 

way of working, which is more cognisant of the views and concerns of 

victims of crime. It is understood that victims are often provided with 

reasons as to the decision not to raise proceedings„ and it is suggested 
that the arguments for confidentiality in such circumstances are far 

stronger than in relation to the investigation of a death. It is submitted 

that no logical basis can be put forward to extend a different approach 

to relatives of the deceased, and it would accordingly seem 
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appropriate to extend this degree of transparency to relatives (and also 
interested parties) in deaths investigations." 

5.9 Although a few respondents were concerned that a reasoned decision 
would increase the likelihood of judicial review, this was countered by others 
who took the view that the decision would be less likely to be questioned. 

5.1.0 I consider that if relatives understand the decision better this may reduce 
applications for judicial review. However, relatives may not always want a 
formal, rease cd decision. Therefore, I recommend that, where the Lord 
Advoca ayes not to apply for an FAT, written reasons for the decision should 

be pr a _ft µ o relatives of the deceased when requested. It should be copied to 
any otter r on or body with an interest in the matter. 

5.1.1 I „ .,. .o non a rrtertd that, where the Lord Advocate decides not to 
ao i _ w°° reasons for the decision should be provided to 
relatives of the deceased when requested by them. 

Judicial review of decisions 

5.1.2 At present there is no right of appeal, but parties can apply for jt.d hi 

review,63 although this is narrower in its scope than an appeal on the merits. 

5.1 0. few _. t '..: ,a to the consultation called for a right of app .,, 1 as 

o ho r  a Y i ..i ..his. I ant not persuaded that an. appeal process is apt. 
a vision thj t were should or should not be an I.  involves the cons lr a o 

and weighing or am mber  of factors in assessing where the public intf,. 
n' t es. 

typical qe type of a" .< °oan which, at least in general, does not tarn on 
any po t of " " . It caµ" he application of discretion. For that reason it is 
inapprr .. .. .or such a d vision to be appealed to a court of law with a view to 
the court ,. _r,g its own .ion on the r a -_,r. There may, on the other hand, 
he .x-o. ... - ;.. , mere a to h , i go. ,tr: :cr a ..0 ,, legal basis. For them the process 
" C . .11 IL & ` by judicial t ..  availalS C. 

"gee Emms, Petitioner 2008 SLT2 and Kennedy and Black v. Lord Adoocate 2008 SLT 195. 
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CHAPTER 6 PREPARING FOR A FATAL ACCIDENT INQUIRY 

This chapter is concerned with: 

• delay (paragraphs 6.1— 6.32); 
• legal aid (paragraphs 6.33 — 6.46); and 
• advice and support for relatives (paragraphs 6.47 — 6.57). 

Delay 

6.1 A number of those who responded to the consultation paper expressed 
concern about the time which could elapse between a death and the conclusion 
of the FAI relating to it. For example, the Scottish. Trades Union Congress 
referred to four cases of deaths at work, in only one of which was the FAI held 
within three years of the death. According to the Scottish Prison Service, the 
interval between a death in custody and the conduct of the FAT could exceed two 
years. The two most recent FAT determinations were issued 18 months and 23 
months after the death. RIHS Greater Glasgow and Clyde stated that in their 
experience FAIs could be called up to four years after the death. Sheriff J P 
Murphy wrote: 

"In 1954 I took part in an FAI in Durnbarton (into the death of a railway 
worker) which took place 7 or 8 weeks after the death, and with a jury. 
This would be about the norm then. In January 2009 a determination was 
delivered tim.eously in Glasgow relating to a death as a result of a fairly 
straightforward accident at work on the 121, July 2005. This is not 
acceptable. It makes a mockery of the whole process. Admittedly 
prosecutions had taken place where pleas of guilty were accepted. There 
are many times fewer FAIs than there were. No juries now have to be 
cited. No doubt there is more crime to be prosecuted, but there are 
hundreds more fiscals than there were. These things are largely a matter 
of perception. If it is perceived that FAIs will be heard quickly and 
efficiently they will be... It: appears that [Crown Office] perception of the 
gravity, importance and urgency of an FAT is out of kilter." 

6.2 The Royal Faculty of Procurators in. Glasgow commented: 

"There is strong anecdotal evidence of concern from our members about 
what is perceived to be unacceptable delays from the date of death until 
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the actual holding of an FAT. Indeed, this is probably the largest single 

area of concern in the whole consultation exercise."" 

6.3 Lothian and Borders Police Force said: 

"The biggest issue for the police and families is the time lapse between 

the death, the decision to hold an FAT and the actual holding. This can be 

years long, an unacceptable delay, "

6.4 Enquiries made on behalf of the Review showed a l a ;hly unfortunate lack 

of statistics. I have to proceed to a signific. vt extra t on ant_ .J tal evidence of the 

type to which I have referred above. The v ; t)' a: no s :it hies for the period 

of time from the death to the issi in<_ of i s eM at r det n 3, :scion, or to any 

intermediate point such as the pro or, =r. ., t: H <5 (Tn to ., 'folding of Cie 

FAI. For what it ;, worth — sir r H 2 '   ~. to it may be useful 

to mention a si . l On PSG Kellar". of l AT "< tnect of prison 

deaths. Of the 9 n ' s in Scr cans in I 3)03, 10% were 

concluded within 20 Jv s4:' ,th. . n .n. eduan tim... ' s 37 weeks, but a 

fifth of the Fells were stwww in progrc:,s ak weeks from the death." 

6.5 Accon' n•s to the COPFS, there are performance targets for the 
investilizz tY t' ac-ths. 80% of deaths investigations must be completed within 6 

vs r -, a` rat of a death report. Where a death requires Lufurther enquiries the 

investif, r ° i must be concluded and nearest relatives advised within 12 weeks. 

It stak.. a it these performance targets are routinely met. In 2007/08, 96% of 

investigate i. into "routine deaths" were completed in 6 weeks. Where deaths 

required 3 n.a er investigations, 83% of them were completed in 12 weeks. The 

fact that r ,t all deaths investigations are expected to be concluded within 6 

weeks may reflect: the complex nature of some investigations. The COPFS stated 

that where the death investigation is lengthy or complex, this may, especially 

where there are technical matters, require expert opinion. It also stated t' rt, 

while obtaining such information speedily is always pursued as a key, _a. iv, 

difficulties can arise, particularly where there are a very limited in. a  or of 

experts in a specific specialism. 

6.6 Until April 2007 the COPFS had the target that mandatory FAls should be 

"held" within 24 weeks of the reporting of the death to the procurator fiscal. 

65 "Fatal Accident Inquiries into 97 Deaths Over Five Years in Scottish Prison Custody: Long Elapsed 
Times and Recommendations", published in the Howard Journal in 2008. 
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However, in the year 2006/07, 16 out of a total of 24 mandatory FAIs had been 
held more than 24 weeks after the death. The corresponding figures for the two 
preceding years were 30 out of 47 in 2004/05 and 33 out of 47 in 2005/06. 
Likewise until April 2007 the COPFS had the target that discretionary FAIs 
should be held in 12 weeks from Crown Office's instructions. But, in the year 
2006/07, 8 out of a total of 11 such FAIs were held more than 12 weeks after the 
instructions. The corresponding figures for the two preceding years were 16 out 
of 20 in 2004/05 and 11 out of 19 in 2005/06. The COPFS stated that these targets 
were abandoned on the ground that meeting them was not within their control, 
but could be affected, for example, by court programming. However, it still kept 
statistics on the original basis. These show that, in 2007/08, 30 out of 34 
mandatory FAIs were held more than 24 weeks from the report; and 8 out of 9 
discretionary FAIs were held more than 12 weeks after the instructions. In 
2008/09, 35 out of 36 mandatory FAIs were held more than 24 weeks from the 
report; and 9 out of 18 discretionary FAIs were held more than 12 weeks after 
instructions. 

6.7 'The delay in cases reaching a hearing is disheartening and frustrating for 
the relatives of the deceased. It also may cause distress to persons who may be 
the subject of criticism, whether or not well-founded, such as members of the 
staff of the Scottish Prison Service. It may also lead to loss of, or deterioration in, 
evidence. 

Factors affecting progress 

6.8 A number of respondents offered explanations for the delay in the holding 
of FAIs. Sheriff Frank Crowe stated: 

"[I]n recent years the leisurely targets adopted by COPFS and SCS for the 
reporting and programming of FAIs has led to a feeling that many Fiscals 
wish to avoid this work and do not understand its public importance... 
Sadly on some occasions the reaction by COPFS and SCS to the holding 
of an FAI is to involve casual staff and afford the case no court 
programming priority. I would have thought that an FAI should by its 
very nature have priority over all summary crime and almost all sheriff 
court civil casework. Frequently poor estimates of the duration of 
inquiries are made and extra days are slotted in at 3 monthly intervals 
since all other sheriff court case work seems to have priority. The 
resultant halting progress adds to delays and anxiety for relatives and 
difficulties for practitioners." 
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6.9 He added: 

"There do not seem very good systems in place for courts to be clearly 
aware of the numbers, type and likely duration of deaths cases that 

fiscals are investigating which may require FAI diets... Even where 
instructions to hold an FAI are obtained by the [procurator fiscal] there 
seems to be a delay in securing a diet and then advising the parties." 

6.10 Mr I I-1 B Carmichael, who has extensive experience of FAIs, stated: 

"Elements contributing to delay may include lack of resources and 
personnel in the procurator fiscal service, coupled with the complex and 
possibly time consuming preparation required for some inquiries. 
Another clement is alleged. to he lack of court time, accommodation, and 
shrieval availability. Another factor may be the time spent waiting to see 
if a criminal prosecution is to take place." 

6.11 The HSE stated that "[c]urrently it would app a mat many [procurators 
fiscal] put FAIs to the bottom of their workload". Y : r npsons Scotland said that 

the main reason for this was not necessarila7 :h : t procurators fiscal were 
overworked, under-resourced or had competing demands of criminal cases 
(although there were some bad examples). It was the pending prosecution and 
its resolution which could cause such delay. 

Reaching the stage of the petition 

6.12 The concerns which have been expressed relate, for the most part, to the 
period from the death to the stage when the procurator fiscal presents the 
petition for the holding of the NAt. This i- wen unfavourably compared with 
t' comparatively short period for inti: ° ae holding of the FAI and the 
t .,ie and place fixed for it. As I noted :. q p :,rh 2.27, that is not less than 21 

s, although the sheriff may assign ti : ca,::  or a preliminary hearing 4 weeks 
a; rr'3 it. The amount of notice ma' cv practical implications for interested 
,a icc. It may not give enough tia cc for relatives to prepare, obtain legal aid or 

make arrangements to has r ent. In the more complex cases employers 
n 7 require more time to "cc witnesses and obtain expert advice. These 
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constraints may give rise to a well-founded application for the postponement of 

the FAT. 

613 It is clear that there is a considerable diversity in the potential content of 

FAIs, which can range from the relatively formal to others which are of some 

complexity, and hence take much longer to investigate and prepare. It is 

understandable that progress towards an FAI may be affected by the need to deal 

with criminal proceedings arising out of the fatality. The evidence which is 

heard in the prosecution may make an FAI unnecessary. In any event, it might 

well be difficult for an. FAI to fulfil its •purpose if it is held in advance of the 

criminal procee is : as a potential accused would be entitled to refuse to 

answer any que. _ins J: ig to show that he or she was guilty of any crime or 

offence (a rig' it o sr r usd by section 5 of the Act). Further there may be a 
dir °r ttxr in p  ii 4, :r' an FAI where the fatality is the subject of a pending 

1n .: ,<sti.f atFOn .., one ` : . reds 11st agencies referred to in paragraph 2.19. 
IL wever, sly significant factors affecting the 

. :.:L _ r .icta appli,. ::.ion is made for the holding of an 

,'ration pal, :rP such as those to which I have 

-red aLer c, suggested i.l e preparation of cases for FAIs is under-

°r ;greed any, accorded insui: oo .n ,t attention in comparison with criminal cases. 

. from the 1 d.9.5 Act onwards, ,pro r- Hinted c- it in paragraphs 2.25 and 3.14, it is 

clear that the interttc n. of the Io ,i is uin sr h ei, tliat FAIs should be held as 

promptly as poi _1c. Delay is not only c:stressinl, and frustrating for the 

relatives of the deceased. It also creates the risk of the loss or deterioration of 

evidence. 

6.14 A number of respondents ads... to ..:1 L ia. H nr. . •a _s hr. rH. I ire i O: ed 

on the COPPS for the completion of its it .r ti o s or for its apr is tO n or 

FAIs. In my view, due to the ,r< ii of F • Is, it ww 'd not be for me 

to recommend tirn.e limits. I r r  . ; , that the C: t ILL ouid 

review its application of resources an.;  tise in order to ensure this FAIs 

are held as promptly as possible aft ..i irs. .Id. 

6.11.5 With the same object I also recommvn r ta' r e cc &al Is . '' team, to 

which I referred in paragraph 3.44, should as sr I' v e rr ;n ,•nsibility for 

overseeing progress from the outset in all cases f° whirl, >t 11 is rnanr's, -y 

or is likely to be recommended for exerciC- f .. , Lord 4 .,ocate's d :- sr . 

The main functions of the team shoo!.... .  ao i track sand re. ...' ii .ir 

history, with details such as the cla'o  ~ death, the re is . to the r. r+-

fiscal, any report by a specialist a c ,_y, any prosece.r .. 'a, the co. p t _a.. , 
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investigat and any report to Crown (fin hat the invest ig E ..rn 
e 

and p th-,  -,r; fiF- _ mportea t im t.e

re s . 

E,f> . priatej to t rat tra .' .. .a_ ahe mw  uS 

Is, includinci 4 to the choice of ex i n,t r m m tr. t mi and (iv) ens ax '. ,rat 
p t. p ration tiously as

qtr;tistics 

(e1 6 In this chapter and elsewhere in this report I have referred to the limited 
of statistics in regard to FAI cases. This is surprising and highly 

,ortu.nate. It means that it is impossible to know how many cases of different 

t >r:ges were dealt with, how many had their progress affected by factors such as 

t nm° pre,ecution of criminal charges, investigation by specialist bodies or 
Jnd to what extent, how long each stage took, and what are the 

t gads from , mr to year. 

6.17 1 recommend that the central FAT team should also be responsible for 

maintaining statistics relating the different types of case, their progress and 
timing. 

Early application 

6.I8 A number of respondents have maintained that the sheriff should he 
involved at an earlier stage, and that the FAI should he opened as soon as 
possible after° the de<ath,. This would obviously apply only to mandatory FAIs. 

( ..1 I iere are some attractions in making a start in the hearing of evidence in 

T even where it is not possible to proceed fully, because, for example, the 
s are complex or a 1,.., 'on is pending. However, there are also 

po; tang the other way. " 'tie considerable variation in what is 
olved in cr, ses it wom'_i aot b,_ i x w. xl to select a universal starting point. It 

Rail7b4 iE ' im nm ji roses m=(, ii rich more than the medical evidence could 
m ~aeaard at ir e_ rA S -A 'V"', armd perhaps not even that. I understand lb t, as 

ie n-i-d - t ndin s v~ add be made known to relatives w o ut ti am m

Rea?° rm;r that , i , ;e. It may also be said that an initial hear f 

ice t unfort - coyly raise expectations of the toll FAT pry

mil a i.e dash a a the Lord Advocate decided that an FA' not 
ed. r t-fnsmder ti-gat the arguments against an early hearing of e - 1Llence 

e vxmll. 
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6.20 1, rwever, this d s not eliminate the argument that there should be an 
early Fu riding in the vicaths where an. FAI is mandatory. For this purpose 
t lark. . for f . . .0 •/VUU be required to apply for an FAI within a certain 

l cu w . e _n ,It s is r a. p ttrvFed to him or c n ; in the application such 
Beta as he cr ne can. at thy, . . acre as to it fl tr e :at ..he case and the matters 

with which it is c' red that the t v l AT 1 r t ft  -a case would appear before 

the sheriff at a S irin ;gin flu ; I would be expected to 

provide informal 
.

. n as tot ..ate of inver don, H :.pectcd timescale for the 
FAI and any fa, .1rs H Jch are likely to affect prog .. _s. The hearing would 

require to be : i'u .g He relatives of the deceased and such other interested 

parties as, E a. IL J  r.a. i ' .dentified. It would not be a preliminary hearing 

since it wo k n r e< I wit t e ar-ospective issues and evidence relating to them. 

However, it. s ;)r n serve t °e us- I l purpose of speeding up investigation and 
decisions relating to the F .T. It ., I be continued to such further date as the 
sheriff considered t,e. 1 event that the Lord .Advocate exercised his 

or her discretion an. . 7 NT w procurator fiscal would apply to the sheriff 
for the application to be discharged. 

6.21 1 consider that there is merit in this argument and that the legislation 

should provide for such an application and hearing. I suggest that application 
should be made not later than three months after the reporting of the death to the 
procurator fiscal. 

, 
tF_a I& ~ , . . ~ ,. k...e;n u~. _b. in .~ ~: ~ <~ ~  ,a „are 
1.9 .. I air s o i.a be required u -if ph i a t , i t -a .:aa A ° s a act 
t hr. ri r so tti.itH s ei ff, the ;eI it e ti o r tt . i c et d pa a. :Ec an Fe 
jaiL rr :l as to H .. r 1ai a.h an asFr , t' in t ',e xy 9 €c i mescale F r • I" ° I 

. 

Preparing for the hearing of evil 

6.23 Sc, :far I . 1 :rve been dealing raiL `h th., Vn e which cases toda... I.. reach the 
~.c.age of a instiL flan.. Another aspect: cif d. ja : i-s the overall tune Fad (.en by the 

, r,a_'a ,F'a ltna 3 1 in art. While there . red t have been era s,i, n< when the 

pressure of c( Ort is has caused some delay in FAls, this ii n, t , matter on 

which I can c,,l recommendation. What is more significant, to 
judge from t. z ,5 . a consultation paper, is the delay that can be 
caused by the Hu. R Laing rc 1 in a i,cdly adjourned for periods of months at a time. 
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Factors giving rise to this certainly include a failure to make a realistic 

assessment of the time required and inadequate management of the FAT. 

6.24 In the past it has been recognised, correctly, that the FAT is inquisitorial in 

nature: there is a search for the truth, with no pleadings and no determination of 

rights or liabilities. The role of the sheriff has been described as a "passive" one. 

That is true, in the sense that [he sheriff does not call witnesses or commission 

the carrying out of investigations. The sheriff does not oversee the investigation 

which leads to the F°Al. .At the same time there is reason whatever why the 

sheriff should not have the responsibility for m.. the lines on which the 

FAT is to run and does run, in the interest of ensuriry it is not only fair, but is 

effective, expeditious and efficient. 

6.25 1 will return to this subject when discussing the FAI itself. For the 

moment I am concerned with the considerably utility of the preliminary hearing. 

White there may be something to be said for leaving it to the individual sheriff to 

decide whether to order a preliminary hearing and, if so, for what purposes, I am 

fully persuaded by many responses that legislation should provide for a 

preliminary hearing in every case, save where the sheriff is satisfied, on 

information from the procurator fiscal, that it should be dispensed with. This 

should lead to a consistent approach to FAls, and one that is based on clear 

objectives. At the preliminary hearing it should be for the sheriff to fix a date for 

the commencement of the FAT which is appropriate for the case. If the sheriff 

dispenses with a prelimh , y hearing, and that would require to be for good 

reason, he or she would t, - , T~ix the date of commencement. Theprovision of 

the Act as to the fix:a . , ie date of commencement of the FAI6' would require 

to be modified accord n,

6.26 In paragraph 2.28 .1 drew attention to the contents of the relevant part of 

the ./pct of Court which applies in the Sherififdom. of Glasgow and Strathkelvin. 

That should be the starting point in the drafting of the legislation. There are, 

however, a number of substantial points which should, in my view, be 

elaborated: 

• The legislation should set out the purpose of the preliminary hearing, 

which should be to ensure that the FAT is effective in achieving the object 

of determining the circumstances, and doing so in a manner which is fair, 

expeditious and efficient. 

61, Section. 3(:t). 
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• The purpose of the discussion of the issues for the FAT should be not 

merely to acquaint all concerned with the matters which are likely to arise, 
but to enable the scope of the FAI to be settled. For this purpose the 
procurator fiscal should prepare and circulate in advance a list of the 
issues to which evidence is to be directed. The interested parties should 
be given the opportunity to state any other issues which they seek to 
pursue. It should then be for the sheriff to approve and settle the issues. 
They should form the framework for the evidence at the FAI, save to the 
extent that the sheriff is later persuaded that there should be some 
alteration. The procurator fiscal and the interested parties should also 
indicate the matters which the sheriff is likely to be invited to address in 

his or her determination. 
• In order to assist in clarifying the issues, the procurator fiscal should 

circulate in advance copies of the documents to which he or she intends to 
refer at the FAI, a list of the persons whom he or she intends to lead as 
witnesses, and copies of the reports and police statements made by them. 
Leaving aside police statements, the same should also apply to the 
interested parties. 

• The sheriff should seek to identify the extent to which any issues or factual 
matters are capable of being resolved without the hearing of oral 

evidence, and, if so, by what means. 
• The sheriff should also deal with any questions relating to disclosure of, 

and access to, documentary evidence. 
• It is essential that there should be an adequate and well -informed 

discussion about the date for the commencement of the FAT, and the 
period to be allocated for it, taking account of any problems, such as those 
arising out of the complexity of the evidence, the likely extent of cross-
examination, or difficulties encountered in preparation or arranging for 
representation. 

6.27 It is obvious that it is highly desirable that the FAI ` .id be held before 
the sheriff who took the preliminary bearing. I do not go x liar as to recommend 
that the preliminary hear°ink, should not be held in a cc. c, bryt, but account 
should be taken of the sensitivities of the relatives in the arra ¢t c .eats made for 
their presence and participation. 

6.28 'There may be cases in which it is desirable that the FAI should be held in a 
different sheriff court in the same or a different sheriffdom. The sheriff ' I:e 
empowered, on cause shown, to transfer the case after hearing the pco,L«i a.or 
fiscal and the interested parties. 
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6.29 I acL,;. " ~~ recon ®n nary 1^ ,Ad in 
s v case, s. re tm a ,a~ ,m ~p _: aa, it. Its 

se is to C that the  effe,.e in ach,.eving oject of 

e =i pining th . m ri. is yes, ar 3 doing so in a manner which is fair, 

{t: JUS a IL 

0 At the pre la ,:, ~. -m ~ ... i x tt ,~ ,m ~,, i „ ,fie 

commencement of the he f ° . and 
identify the extent to v. any i capal,` of being 

resolvea.' . 

iT im ~ t tae prelimini ,s it . r`n , t e pr is r« +err Fic 11 h :u'1 °ir -u' pit- 
-v nonts ti ', 1m,; gi rme 

the , , ~. . , ,. »;Mends to -ad as z -, ry opi.es f

rei a u-., .lice state
the u " ml.ci dl, . LLB. At th, -angry hear, ze 
sher l (lei' v a h any questions renrsing to disclosure of, and access to, 
documen r►ce. 

6.32 The sheriff shr cause It aring the 
procurator fiscal a1' ^ ',, ii, , M 't cf - i c~ a "-m r its 4 •: a' e 'i ,, ;ifferent 
sheriff court in the r m N 

rent

Legal aid 

6.33 The availa i~ 
.it c ' gal aid has a very important effect on the ability of 

individuals, chiefly, but not limited to, the relatives of the deceased, to 
participate in the proceedings. 

6.34 Legal aid is available for FAIs on the same basis as for civil litigation. An 

application for legal aid has to satisfy conditions as to probable cause, 
reasonableness and financial eligiblity. 

6.35 It ni,, t appear odd to apply the concept of probable cause to an PAL when 

it is vht " ; ation in which parties join issue. As was observed by the judges of 

the Suptenie Courts: 
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"It is not self-evident why any probabilis causa litigandi other than the 
relationship to the deceased should be required before state funding is 
attracted." 

6.36 The other tests appear to be the ones which are of significance. As regards 
reasonableness, the SLAB requires that: 

"[A]n application should focus on why the applicant needs separate legal 
representation at the FAI. Except where the application is made by a 
person who died in custody, the applicant should address whether the 
applicant could reasonably expect the procurator fiscal, in fulfilment of 
their statutory duties, to produce all relevant evidence about the 
circumstances of the death, and identify any particular issues which the 
applicant intends to pursue, but cannot expect the procurator fiscal to 
pursue."67

6.37 I understand that the SLAB would not regard it as reasonable for there to 
be legal aid where the applicant merely wishes to have the chance to put forward 
unspecified arguments or to be heard for no specific purpose, but would take a 
different view where the applicant was seeking to put together a case for 
damages. However, it should be noted that for FAIs into deaths in prison, the 
SLAB treat the condition of reasonableness as met without question. 

6.38 As regards financial eligibility, depending on the individual's level of 
disposable income and/or disposable capital, legal aid may be granted to cover 
legal advice and representation or a contribution to its cost. The current upper 
disposable income limit for civil legal aid is £25,000. Applicants with disposable 
income below £3,355 can receive legal aid without financial contribution. Those 
with disposable income between £3,355 and £25,000 have to make contributions 
related to the range within which their disposable income falls. The upper 
disposable capital eligibility limit, above which the SLAB may refuse legal aid if 
it considers that the applicant can afford to proceed without it, is £12,439. If the 
disposable capital is between £7,504 and that sum, the applicant is eligible on 
capital, but will have to pay a contribution. 

6.39 In considering the matter of reasonableness, there seem to me to be two 
significant points. The first relates to the role of the procurator fiscal. It is dear 
that in many cases the relatives of the deceased have been under the impression 

67 Civil Legal Assistance Handbook, Chapter 13.88. 
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that the procurator fiscal is there to cover their interests if they are 

unrepresented. This impression may arise from the gr' J~:.ice of procurators 
fiscal in keeping relatives abreast of the state of pre a. ,. "or the FAI, and from 

the fact that they are prepared, within limits, to 1ue queJ. is to witnesses at 

their request. However, the procurator fiscal is indepen, ent of any pa tv 
including the relatives, and should not be regarded as their re e s. rnL e at lie 
FAI. He or she is entitled to decline to put questions for the r , iatives. I rote t 'at 

the CO" FS state in their guidance that, where necessary, the procuro or ti ° 'al 

will in." 0 to the relatives "that it is unlikely that [he or she] wi'. be able 

r .. y to represent their interest and concerns at the Inquiry and that 

i orate representation is considered appropriate"J The role of the p. .: rator 

1 s l is to represent to the court any matter affecting the public interest, DoT e° ,er 

or not it coincides with the private interest of the relatives. 

6.40 The second relates to the position of the relatives, The e=rrr ' an 

FAT should be held is taken whether they consent to it or not. A . I , 

they have a right to appear at it. It should not be assumed that their JL c s 
in a potential damages claim. Some merely want to do what they can to see moat 

further accidents are avoided. One respondent, Mrs Louise Marcar, said: 

"People just want an acknowledgement of what went wrong and an 

assurance that lessons have been learnt." 

6.41 These considerations lead me to the conclusion that relatives of the 
deceased should not have to justify the reasonableness of the granting of legal 

aid. 

6.42 However, the personal ability of r a; t i, os to participate in the FAI is 
limited. A number of respondents con -" ,i d that without representation 

relatives are at a considerable disadvantage in comparison with other interested 

parties. The Faculty of Advocates stated that "[i]t is impossible for relatives to 
participate effectively in important inquiries without legal representation". 
Sheriff J P Murphy observed that the relatives "should not be expected to be 
capable of self-representation in the traumatic situation of an FAT. I have never 

seen a lay person do it adequately".

6.43 It is plain that relatives who are not eligible have found it difficult, if not 

impossible, to fund their representation at an FAI. Some relatives will be above 

68 Deaths Manual of Practice, section 36. 
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the limit of £25,000 or able to obtain only a limited amount of legal aid. They 
may be deterred from taking any part, or may be forced, as has happened, to 
withdraw when their funds were exhausted. 

6.44 Some of the respondents suggested the application to FAIs of the scheme 
known as Assistance By Way Of Representation (ABWOR). There is a financial 
eligibility test applied by the solicitor. There is no probable cause test and 
reasonableness is assessed by the solicitor. The maximum contribution is £105. 
However, the upper disposable income and capital limits are much lower than 
for civil legal aid. Accordingly this does not appear to provide a solution. The 
power of the sheriff to award expenses is of no relevance since it arises only in 
limited circumstances (see paragraph 2.11). 

6.45 The matters that I have discussed above strongly suggest that the 
representation of relatives at an FAI should be regarded as a special case. In my 
opinion, the Scottish Ministers should consider increasing the limit for legal aid 
in FAIs and the extent to which legal aid is available within that limit. On any 
view legal aid should, as a matter of course, be granted in any case where the 
participation of the relatives is necessary in order to comply with article 2 of the 
ECHR, and not simply because the deceased died in prison. This is a matter 
which the SLAB should consider and take into account. 

6.46 I recommend that (i) relatives of the deceased should not have to justify 
the reasonableness of the granting of legal aid for their representation at the 
FAI; (ii) the Scottish Ministers should consider increasing the limit for legal 
aid in FAIs and the extent to which legal aid is available within that limit; and 
(iii) legal aid should, as a matter of course, be granted in any case where the 
participation of the relatives is necessary in order to comply with article 2 of 
the ECHR. 

Advice and support for relatives 

6.47 Some respondents to the consultation said that there is a need for easily 
understood information about how the system works and what it can and cannot 
achieve. It is important that the COPFS is able to provide the relatives with clear 
advice on the purpose of an FAI and properly manage expectations. 
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6.48 A recent report of the Inspectorate of Prosecutions in. Scotland69

highlighted good practice in the liaison between procurators fiscal and relatives. 
The report gave many _; in the discharge of this important area of work. 
A service user was qua . _ tying: 

"The service, si ur art and ha. that my wife and I were given from 
our arrive a- 4- ;IT' ai h0 strut ire death of my mother right through to 
the registration f absolutely first class". 

6.49 'The COPFS stated t ;r t p scal are experienced in interviewing 
and information gathering from wira a. as in preparation for trial and in 
examining witnesses who may be coping th bereavement. 

6.50 However, it appears that the amount of support which relatives receive 
from procurators fiscal can vary. Responding to the consultation paper 
Thompson Scotland claimed that procurators fiscal had often failed to involve 
clients, despite reassurances, a claim which is rejected by the COPFS. 

6.51 Some relatives experienced a lack of continuity when dealing directly with 
procurators fiscal. One relative said that five procurators fiscal had been 
involved at different stages in the FAI. This creates confusion and uncertainty. I 
agree with Sheriff Frank Crowe that there needs to be "a contact point" in the 
COPFS for relatives to ensure continuity and good communication. Therefore, 
one of the duties of the central FAI team should be to confirm that a contact point 
with the COPFS has been established and maintained. 

6.52 'The work of the procurator fiscal is supplemented by that of i , / k ch 
has a role in providing information and advice to relatives followin4 a e. aa. ad 
death, but not emotional support. VIA can provide details of rQ' V 

'a 

s c rrt 
agencies, such as Cruse Bereavement. Where a death is r , Fr for 
consideration of criminal proceedings, the relatives will be supported by Victim 

69 Death Cases: A Thematic Report on. Liaison in Death Cases with Particular Reference to Organ 
Retention, 2007. 
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Support Scotland. However, where an FAI is to be held, that organisation does 
not officially provide support to the relatives. 

6.53 1 understand, following discussions vv w. officer, that pru on of 
its service to relatives in FAIs is rare, usual] t ou use the procurau ;r l has 
significant contact with the relatives. This s ° ° is to be supporte I I v relatives 
who responded to the consultation by con 'ting fl at they were rot made 
aware of VIA. In fact, the majority of 

'. 

uu toot; the view fh t ,,ere was 
inadequate advice, information and si ,)port. : T r, VIA oftr rrs are not 
trained in. FAIs, so even where the service is pro, to relafi are is a 
question about its value. The Scottish Trades Urt: , 

"[h]xperiences of de Rli !v r, it1, the VIA have been mixed,.. 
However, the STUC w d sir ) port a properly resourced and 
effective VIA being ave 

et 

to to support bereaved families during 
FAIs." 

6.54 It is unfortunate that VIA does not appear to be able properly to support 
relatives involved in FAls, because it could provide the appropriate information 
and advice which is currently lacking. In Northern Ireland a Coroner Liaison 
Officer service has recently been created. It provides a central point of contact 
for relatives of deceased persons whose deaths are subject to investigation by the 
Coroner Service. The officers, some of whom are trained counsellors, are the 
main contact for relatives and provide information and support. The service has 
been widely praised. 

6.55 VIA officers should be trained in FAI procedure and practices and at least 
one officer should be a member of the proposed central FAI team. When a case is 
reported to the central. FAI team, its VIA officer should liaise with the relatives 
and the lo.e ,  l VIA officer, who should be aware of local agencies able to provide 
em '1 1 bly> trained VIA officers could be the main contact point 
for reei res. VIA officers and procurators fiscal dealing with deaths should 
receive training on dealing with bereavement. This applies especially to 
members of the proposed central FAT team and the deaths units. 

6.56 Accordingly, I recommend that one of the duties of the central FAI team 
should be to confirm that a contact point with the COPES has been established 
and maintained. 
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6.57 I also reconunei ° (i) VIA off ^ rs should ht tr d in FAIs and that 

at lest o N C " . . ~~ X11 .. , i1e prc. -_al. FAI team, and 
1ia7. , _, ...r faf :. 1.r ,_ . V cr. CIA officers and 

e. fiscal c on deaRng with 
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CHAPTER  THE FATAL ACCIii EN'~ Ii "QU_iR`_' 

This chapter is concerned with: 

• the conduct of the h - - (paragraphs 7.1 — 7.10): 

• expert evidence (pa r.:a.s 7.11 — 7.17); 
• the use of assessors Paragraphs 7.13 — 7.20); 
• rules for fa. x <.: - A~. .t inc .H_ ies (paragraphs 7.21— 7.22); and 

• restriction on piA .k (paragraphs 7.23 — 7.24). 

TI- , :T .IF t f . a : 

7.1 1 have already referred in paragraph 2.30 to the existing legislative 

provisions in regard to representation at the FAI hearing, the substance of which 

should, in my view, remain unchanged. 

7.2 The issues settled by the sheriff, subject to such alteration as the sheriff 

considers appropriate, should, in my view, form the framework for the evidence. 

If the FAI is to be properly focused, as it should be, it is for the sheriff to be astute 

to ensure that cross-examination is relevant to these issues, as well as to 

discourage any unnecessary repetition or stress for witnesses. 

7.3 Witnesses led by the procurator fiscal are subject to cross-examination by 

the interested parties and vice-versa. Oral evidence is particularly valuable in 

enabling disputed or critical questions of fact to be fairly and justly resolved. I 

am not in favour of any dilution of the need for oral evidence where such 

questions arise. 

7.4 On the other hand, there is scope for dealing with nw s , . u , 

matters by other means. Their use is to be encouraged. Matters ma t. , p ea. 

by joint minute between the procurator fiscal and the is e . sted part as. Thi, ia_ , 
in my view, compatible with the ir -luisitoriH nab re of the proceedings. 

However, where any of the int 't .,t v *° rb ' y Ily represented, such 

agreement should be subject to the a: .ral ...... the sh, off. The agreed text 

should be read out at the FAI, unless a sheriff otherwise directs. I am not in 

favour of the use the procedure for us :cos to admit, as in the ordinary cause 
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rules of the sheriff court,''° since the concept of admission, or that of penalising 

failure to admit, is out of place in inquisitorial proceedings. 

7.5 Rule 10 of the Rules enables the sheriff to admit a written statement by a 

person in place of that person giving oral evidence at the FAI. It requires to have 
been signed and sworn or affirmed to be true, and may be admitted only if (a) all 
pore is who appear or are represented at the inquiry agree to its admission; or 

(b) tt i sheriff considers that its admission will not result in unfairness in the 

ct of the inquiry to any person who appears or is represented at the 

V. 

U is, however, necessary to take note of section 2(1) of the Civil Evidence 

c t~ n-) Act 1988, which provides that in any civil proceedings "a statement 

is tr by a person otherwise than in the course of the proof shall be admissible as 

ice of any matter contained in the state ®' ich direct oral evidence 

i t on would be admissible". Sucrx a _ ant does not include a 

(_ . . . The Civil Evidence (Scotland) "o: t. . . was followed by an 
_'imw:ts to the ordinary cause rules of the < if . _ ort which provided for 

LIP"iication being made to the court for the evic , t witness to be received 

l: t% way of affidavit evidence!' This provision s~nee been superseded, and 

the current provision in the ordinary cause ruses ;s: 

"Where a statement in a document is admissible under section 2(1)(b) of 

the Civil Evidence (Scotland) Act 1988, any party who wishes to have 

that statement received in evidence shall - 

(a) docquet that document as follows:-

"(Place and date) 

This document contains a statement admissible under 

section 2 (1)(b) of the Civil Evidence (Scotland) Act 1.988. 

(Signed) 

(Designation and address)"; 

(b) lodge that document in process; and 

(c) provide all other parties with a copy of that document."72

OCRs, tote 29.14. 
71 Act of Sederunt (Amendment of Ordinary Cause and Summary Cause Rules) (Written 

Statelneias) 1989 (St 1989/436). 
72 OCR 29.3, inserted by Act of Sederunt (Ordinary Cause, Summary Application. Summary 

Cause and Small Claim Rules) Amendment (Miscellaneous) 2004 (SSI2004/1.97). 
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7.7 It will be noted that this provision does not require the statement to be in 

the form of an affidavit, although it could be in that form. 

7.8 Where t.in s lea e rule 10? It predated the Civil Evidence (Scotland) 
Act 1988 and tha a  s ' se rules for ordinary causes in the sheriff court to 
which I have e ,a, 

1e '  ra as der that, if rule 10 were being drafted today, there 

is no reason why i i si-. "7 ° 1 
n 

more rest eictive than the rule for ordinary causes. I 
also bear in mind that 5' e Act made general provision that the rules of evidence 
in FAIs were to lie as nearly as possible those applicable in an ordinary civil 
cause.73 This leads me to conclude that rule 10 should be replaced by a general 
provision for the receipt in evidence at an FAT of a written statement (including 
an affidavit), and that such provision should be the same as that in an ordinary 
cause in the sheriff court. Such a written statement should be read out at the FAT, 

unless the sheriff otherwise directs. 

7.9 The use of such written statements has certain clear benefits: it '—,-;"t in 
making a more efficient use of court time; it eliminates un s essary 
inc n 'enience to witnesses who may find it difficult to attend; and it a aids the 
SLI :ator d cis- which some witnesses would experience in giving ev 1e nce at 
t ae 8 ` I . H ca I. e ' , I repeat that it is highly desirable that dispute e 

o iii 

in. te r as t P .a E ac::t of oral. evidence. In some cases relatives r a' 8 a 
posit.:an aca g;i..e ti er, iC  CL C that nature. 

7.1.0 1 accord a Jr ie  ule'10 of the Rules should be rep as . l ny 

a general pro. a I ;eceipt in evi.d° pace at an FAI of a written statenn.ret 
(including an alit a a;i at m vtW u: n cn % n..: it t. ,s l Evidence 

(Scotland) Act 198 c; .and t ,a s.. ci  o is to s o . c b .Sce so sic a to at in an 
ordinary cause hi the sheriff o Sc . 

Expert evidence 

7.11 Expert evidence may be of crucial inipor nn .e :nw nn a ,a r' ;..nn ad )f he 
cause of the death or the accident from which it ci n ed. The (. ic H .si ted It IS 

it aims to engage experts of the requisite indep"7 in we, ski ns .r,.i knowledge,. 

irrespective of where they are based. Where a medical expert is required, the 
general rule is to seek one outside the relevant health board area, preferably from 
outside Scotland. It stated that there have been many examples of evidence 

73 Section. 4(7). 
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being given by experts frolat abroad. It also stated that identifying a suitable 

expert 1t and problematic and at times the answer to the 
questic c mop, itative expert may be a subjective one. 

7112 The responses to the consultation paper disclosed some dissatisfaction 
with the outcome of the efforts of procurators fiscal in this respect. BMK Wilson 

Solicitors stated that major delays have resulted from the procurator fiscal's 
inability to find experts willing to give evidence. lhom.psons Scotland stated 
that: 

"[T]he independent expert report instructed by the Procurator Fiscal can 

sometimes be questionable. The Procurator Fiscal may not have civil 
experience and/or may not have experience in the paa tici.alar area in 
question. 'There is also a tendency for the Procurator Fiscal to revert to 
experts who are used in criminal cases which may be wholly 

inappropriate. For example, when post-mortems are done following a 
death caused by an asbestos disease, forensic pathologists are used. They 
will agree they have little experience in asbestos cases." 

7.13 The Medical. Defence Union stated that failure to obtain suitably 

authoritative expert evidence can lead to considerable additional casts, both at 
the stage of determining whether an FA1 should go ahead, and at an F. d itself 
(where other experts may require to be instructed by parties to challenge the 
expert evidence, with the consequent that the hearing is lengthened). 

7.14 Current guidance for procurators fiscal states that they must have regard 
to the COPFS Finance Manual. A number of the respondents were critical of 
what appeared to be a case of cost determining which experts would be selected. 
Mr I H B Carmichael observed: "Should not the public interest prevail over cost, 
in any event?" It should be noted, however, that the COPFS Finance Manual 

states that its rates are to be treated as a guide, as the procurator fiscal has a 
discretion to negotiate a higher or lower rate. 

7.15 1 am s, ti, pia° .i ' a1[ t ,a Flbtaining of expert evidence should remain in the 
I. However, as I recommended in paragraph 6.15, 1 

in F; , of the prt or fiscal being assisted in the choice of experts by the 
itral 1 ",a al. I wood expect the team to build tip a database of experts who 

have tha: . . .w 'd in t e, - Hence and expertise, and for that purpose draw on 
experience fl ot:. I <k ~ id on lists held by such bodies as the Law Society of 
Scotland, she I<c1y i 'society of Edinburgh, the Poyal Colleges and the 
universities. 
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7.16 1 should add that I am not in favour of the sheriff being able to instruct an 
expert if he or she is dissatisfied with the expert tende try the procurator 
fiscal. That seems to me to confuse the role of the sh a: a with that of the 

procurator fiscal, and in any event to create considerable 1 apt 1cal difficulties for 
the sheriff. If the situation is such that it is palpable thai it, r .~ocLurator fiscal has 

instructed as an expert someone who la ks the a rr opriate expertise or 

exp~ ... -encc "" °re is not' ing to prevent the sl " o.r ' r 7 g that he or she expects 

this to be pt.. P . r,.t:. One would °".ope ' " -auld be done as early 
in tl. , ; adings as p le. I am also i t in i ..,'our of the suggestion that the 

Yr fib .,z ., .x' .. . d w up a pat _` is from which the parties can 

r  ..L a choice. ,7 era ,r part from the point Ir a 1 doubt whether it is realistic to 

t imk of specialk tc Ibbc iag so plentiful as to in ke up a panel, this would amount 

£ interference with the role c ` tae ocurator fiscal. The parties 
n . b p its .- 

gr ~ ha ~ '~°^ rrortunrt'v at the relar~ J hearing, if not before, to voice 

concern which they have as to the expert chosen by the procurator fiscal. 

717 tlefore leaving the subject of expert witnesses, I should emphasise that 

r f m are r ,a_,y , , Ae _1 on by , 7 re procurator fiscal and the parties, it is 

Pu at iarat that m rc cc .e of the A c iould not be taken up by the rehearsal of 
cc 7 which a c cor r v, r° it should be normal practice for such 
wir leaser tu e t a.flc; 'p :r   ..nor. ground and on what points there 

is a lack of agreement. R 'Al ska.J be provided with a statement of the 

former, preferably in writii 

ors 

.t # The Act provides that the sheriff may, either at his own instance or the 
f,a c' ± uuf the procurator fiscal or of any other party who may be entitled by 

FE,e Act to appear at the inquiry, summon any person having special 
kn twieuge a I ' r willing to do so, to act as assessor at the incjLiiry.24 This 
was a new paar and was contrary to the recommendation of the Grant 
Committee, which said: 

[c jn the whole we think that expert evidence should be given publicly in 

the form of evidence, and not privately to the sheriff by an assessor."75

7A Section. 4((). 
75 The Sheriff Court: Report by the Committee appointed by the Secretary of State: Edinburgh: 
HMSO: "967 Cmnd. 3248, paragraph 320. 
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7.19 The responses to the consultation paper showed views for and against 
greater use of assessors, and for and against any use of them. There was general 

agreement that whether an assessor should sit with the sheriff depended on 

whether the sheriff considered that such assistance was necessary, and the 
occasions for this would be infrequent, if not rare. I agree. One of the probl.erns 
about the use of an assessor is that of perception. Some may consider, as the 
Grant Committee di,'' that the assessor might be a private source of evidence for 

the sheriff. Others . . i be concerned that the assessor might seek to influence 
the sheriff, again privaL :y. T° e fair and commonsense answer to these possible 

risks is for the s  : 
~. . 

,- i, assistance of an assessor to be on his or her 

guard against th, rat, and, ere appropriate, to ensure that, if the assessor raises 
any matter of fa t or op= mm, a, that is made known and discussed in the course of 

the hearing of r, d 5,✓ 

7.20 In the circumstances I make no recommendation about the use of 

assessors. The legislative provisions should remain unchanged. 

The rules of evidence and procedure at the FAI 

7.21 As I have pointed out earlier, the rules of evidence and procedure at the 
FAI are to be found in three places, the Act, the Pules and, subject to the 
foregoing, the rules for ordinary civil causes in the sheriff court.76 In my view the 
incorporation of rules from t :ose applying to ordinary civil causes may cause 
some difficulty. It may n a ie clear whether a particular sheriff court rule is 
apposite in an FAI. The ._ iii be uncertainty as to whether it is compatible with 

the legislation for FA i .. r -)art from these considerations, it is somewhat 

unfortunate that it she t. necessary to search through the ordinary cause 

rules in order to find  't apply. It would be preferable that all the rules 

relating to FAIs were to and in one place. 

7.22 I accordingly recommend that there should be a comprehensive self-

contained set of rules for FAIs, 

76 Section. 4(7). 
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Restriction on public access 

7.23 The Act provides that, subject to any reporting restriction, the FAI is to be 
open to the public" That is essential if the FAI is to fulfil the purpose of 
informing the public to the greatest extent. However, I can envisage situations in 
which the presence of the public may prove very distressing to relatives of the 
deceased. An FAI into a suicide is a possible example. With such situations in 
mind, I consider that the sheriff should have power to order that such part of the 
FAI as he or she considers appropriate should not be open to the public. This 
would, of course, be justified only if there were strong reasons for i.t. 

7.2 . . _c. -i C nIN rc :o - I r C T het t ;hs - her  . hould have power to order that 
Sc... . h xa t of I re t, _I ,s .is o. s! e 0 s) Ie s propriate should not be open to 
thK iC, 

,♦ 
`S ect:=O -r 4(3). 
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CHAPTER 8 DETERMINATIONS 

This chapter is concerned with: 

• to n form of deter @ y ,r :ta igraphs 8.1- 8.7); 
• interprettien ; -„ (:), (d) and (e) of the Act (paragraphs 8.8 -

f` 1 3); 
4 use of , ation and fatal accident inquiry evidence in other 

1: 4be A tJ. . Hf. :8.14-8.15); 
• the public,n ii is kt as rations (paragraphs 8.16- 8.21); and 
• the implemen :at >n of recommendations and dissemination of lessons 

(paragraphs 8.22 - 8.28). 

The form of determinations 

8.1 Section 6(1) of the Act provides that at the conclusion of the evidence and 
any submissions thereon, or as soon as possible thereafter, the sheriff is to make a 
determination setting out the following circumstances of the death, so far as they 
have been established to his satisfaction: 

"(a) where and when the death and any accident resulting in the death 
took place; 
(b) the cause or causes of such death and any accident resulting in the 

death; 
(c) the reasonable precautions, if any, whereby the death and any 

accident resulting in the death might have been avoided; 
(d) the defects, if any, in any system of working which contributed to 
the death or any accident resulting in the death; and. 
(e) any other facts which are relevant to the circumstances of the 
death." 

8.2 In Lothian Regional Council v. Lord Advocate, Lord Coulsfic ld observed: 

"No statutory form is prescribed for the sf nriff`s determination. As I 
understand the position, it is at least comrnu if not the normal, practice 
for sheriffs to set out specific findin. s in rela i _ a-, to each of the five heads 
specified in section 6(1), if they arc .-a a. iea~ -A i the evidence that such 
findings should be made, and to set , Ua r. , a .ai an ntg or observations 
in a note appended to the findings. In tine present case, specific findings 
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have not been made, and in consequence, it is necessary to go through 

the sheriff's reasoning in some detail in order to show what he did find. 
In substance, however, the facts found by the sheriff appear to be 

reasonably clear."78

8.3 An examination by the Review of sheriffs' determinations shows that they 

do not follow a standard structure. There is a wide range of approaches. Overall 

there is not a common approach to presentation or content. .All set out where 
and wl- -icath took place. Most refer to the paragraphs of section 6(1) as 
heap`.' , . So ftC are particularly detailed, whereas others do not state any facts 
or refer _aa the Act. 

8.4 1 ~.ppreciate that there is boT:. rid ha be a conntdte'aal: to r r ..rein r between the 

circumstances of individual fata "1 e Ii e tt it r' 1,r ft,C , e' require 
to be covered in evidence and in the ctr ,r Howe r clear that 

it would be desirable that all determin~ r.uld have d 
 

-Ryw-v 9 rorm. 

It would provide greater clarity and _axis; in a cearr .,on i, i _ ft cases. 
Greater consistency overall could also enhance the status r i the determinations. 

8.5 In his response to the consultation paper Mr I H B Carmichael suggested 

that any difficulties could be avoided by the use of a standard form of 
determinat an. It would follow, as nearly as possible, the form of an interlocutor 

after a pr, in civil proceedings in the sheriff court. He pointed out that this 
was alp , : d .rd by some sheriffs. 

8.6 1 a ra tir al to Mr Carmichael for his suggestion. VV i i : ,i, , a a: : or 

changes in vw rr ding which I have made, it is as follows. The ie r nninat. o 

would begin with the sheriff's findings in fact, after which the sheriff would give 

his or her determination as to the circtirnstances of the death by findings related 

to the individual paragraphs of section 6(1), so far as er° 'blished. This would be 

followed by the sheriff's note on the evidence and it in the FAI, The sheriff 
should, of course, address the issues to which the t s  tor fiscal. and the 

parties have directed their submissions, and, where no cr ' ui has been 
reached, state why this is so. To this the sheriff would add in a an a ate section, 

such recommendations, if coy a,-, ha' er•'The consitl'rs ,-a rrr rr aar , long with the 

reasons for them. Such rrii ,r E- ' e s h~ni N u e as . , hare .'r possible, so as 
not to leave any doubt as to whether They have been implemented. I am in 

' s 1993 SLT 1132 at pare 1133. 
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favour of the adoption of a standard form of determination on these lines. 
Further assistance can no doubt be given by the Judicial Studies Committee. 

7 I ti .i ..r ,. . a. w u~. .a. a.. the us by sl=a. i~ 3 of a standard fean of 
u ?a o , CT rr. sA at ej . s ie i it, ta t and. inc,n o. a, r a co a ci rig 

ter n tr . rf he case, f n, in :s In is t, i r ii. gs related try section d ) if he 

act, a rr° r: -v f fS HV:" tE ^r d a. . err 1,, n F; 'E r rr,1nmt  ar .tions, if ani r he 
'he con 

5H, ...I. ..... a.w 

8.8 `f action 6(i)(d.) is concerned with "the defects, if a , . s rst „m of 
a-wr xis rig which contributed to the death or any accident res 11t:n i5 to e de,: _1", I 
Fs - a.ted that in. their determinations sher.tfs have giver a wi. r' a. ,rpr( „ ',n-r 
t a x -rc,s, so as to cover both a system of working beyond the con .kct of 

employment, and the absence of any system of working.i9

8.9 In regard to section 6(1)(e), Mr I H B Carmichael said in his response, as he 
did in his book,80 that it should not be used as a substitute for a proper rehearsal 
of findings in fact, He referred to the following judicial statement: 

"The provisions of section 6(1)(e) are still wider and, in my view, entitle 
and indeed oblige the court to comment upon, and where appropriate 
make recommendations in relation to any matter which has been 

legitimately examined in the course of the inquiry as a circumstance 
surrounding the death if it appears to be in the public interest to make 
such comment or recommendation."sr 

8.10 A number of questions of •1 ' on of section 6(l)(c), on w1 1 there 

are differing views, have come to is lion as a result of an exam a an of 
sheriffs' d, terminations as ,d the ,,- rses to the consultation P. Y._ ;. It is 
c ehr. rrl. 15 . aa„ Ii.. St.n ' . Ia. .seas  ac ~a ~, if necessary though amendment to the 
legislation. 

,y 
Carmichael, paragraphs 5-76 and 11-13 (which refers to Sheriff Principal John Mowat in the 

Lockerbie FAT in 1991). 

°0 Carmichael, paragraph 11-46. 
si See Sheriff Brian Kearney in 1985 in the FAI into the death of Mildred Allan. 

70 

RLIT0001836_0077 



8.1.1 Section 6(1)(c) i.s concerned with "the reasonable precautions, if any, 

whereby the death and any accident resulting in the death might have been 
avoided". Two points arise. First, some have said that what is contemplated is a 
"real or lively possibility".82 Another view is that the test is higher than that,.S3
Yet another is that it is enough if the avoidance of the accident cannot be ruled 
Out.i..

8.12 Secondly, there is a division of view as to whether "might have been 
d" does or es a t include a consideration of hindsight R' I would 
ent °a Ito the public interest in the Ic- ruing of lessons from 

circur n "a" 'es of a fata L:v, there is considerable C_ the view that sheriffs 
as 4a . x  sa. : aa_ it 11t art a r ca runt. 

f.I3 I re"nm insnd that consideration sha uft l ' .i".'- t .. f'ir. p. f rT 

in , , . r secticri 6(1)(c), i.f necessary by .  'i { w leg'i.slatin 

The use of determinations and fatal accident inquiry evidence in other 

proceedings 

8.14 1 am satisfied that no change should be made to the provision that the 
determination may not be founded on in other proceedings. This is supported 
by the consideration that it does not determine the rights and obligations of 

anyone. 

8.15 The consultation paper raised the question whether the evidence given in 
an FAI should continue to be admissible in other proceedings, so that it may be 
used to challenge the credibility or reliability of evidence given in such 
proceedings. A minority of the respondents considered that if such evidence 
were inadmissible this would be in the °n 2st in that it would assist 
witnesses in being frank and uni - "', ibited, accelerate and shorten the 
time taken by FAls. However, t . .a   E. ay of respondents were in favour 
of no change, maintaining that a, r 'u e . could not be encouraged to say what 

3= Carmichael, paragraph 5-75. 

See Sheriff Robert Dickson in 2007 in the FAI relating to Anne Denise Hefferman. 
4 See Sheriff Andrew Lothian in 2007 in the FAI relating to Kyle Robert Brown. 

Cf Carmichael, paragraphs 11-17 and 11-20; Sheriff Fiona Reith QC in 2003 in the FAT relating to 
Sharman Weir, Sheriff William Holligan in 2004 in the FAT relating to John Kelly and Sheriff 

Cohn Miller in 2007 in the FAT relating to Kevin Lowe. 
a~ Section 6(3). 
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suited them, with the risk that the reputation of the FAI process might be 
damaged. I am not persuaded that the law should be changed on this point. 

The publication of determinations 

8.16 The legislation provides that the sheriff clerk has to send to the Lord 

Advocate a copy of the determination; and, to the Registrar General of Births, 

Deaths and Marriages for Scotland, the name and last known address of the 
person who has died and the date, place and cause of his death."' Where the 
determination is not made until some time after the hearing, the sheriff clerk has 
to send a copy free of charge to the procurator fiscal and to the parties to the 
FAI.9" In a idtion, upon payment of a prescribed fee, any person may obtain a 

copy of the 0 
a urination, and, if that person has an interest in the inquiry, 

obtain a ccr y of „t. 
• t r —ipt of the evidence within a prescribed period.89 The 

sheriff clew - ' -a ai' v any person to inspect a copy of the determination 
at the sb ff clerk's office free of charge for three months after the 
determination.GO 

8.17 It is, in my view, necessary to go further. It is very important that access 
to relevant determinatici h Ta _i be readily obtainable. This serves the 
important purposes of p :ra : the public that the circumstances have been 
judicially determined, a.  Hg c 'ih preparation for other inquiries and enabling 
accurate statistics for diffe t yes of case to be obtained, as well as helping in 

the dissemination of the Ie. Mc. a of FAIs - a subject to which I will return later in 

this chapter. 

8.18 At present the Scottish Courts website provides the text of determinations 
from 1996.91 However, this is subject to two qualifications. First, determinations 
are published on the website only for such cases as the sheriff considers 

appropriate. In the result, what is avail: hie on the website does not give a 
complete picture. Thus practitioners' k a ige of previous determinations on 
a similar subject may depend on W Sr a, ,. =kal experience or on what happens to 
come to their attention. Serum. 4y, there is no means by which the user of the 

Section 6(4.). 
s Rule 11(3). 
s° Section 6(5). 
90 Rule 11(3). 
91 http:/i"%truuw.scoteourt<;.gov.uk (cf. paragraph 2.33). 
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website can search for determinations relating to specific subjects, such as deaths 

in the course of employment or in prison. 

8.19 1 am satisfied that there in no need to create a separate system for access to 

determinations. The better course is to build on, and improve, what already 

exists. I consider that the Scottish Courts website should contain all 

detc-,a r' -1 _ ~pans. I appreciate that this may mean the inclusion of determinations 
which .' , Alativel.y formal, but even they may yield useful information, perhaps 

of a st<: re. I do not overlook the fact that some relatives may not want 
details ul de deceased to appear on the website. The answer to this 
undersi. °_ . .Iole concern is for the SCS, in consultation with the sheriff, to redact 

the text so as to eliminate the means of identifying the deceased.92 Sheriffs 
should determine at the FAT whether this will be appropriate. 

8.20 As regards the use of the website, it is plainly desirable to make it as fully 

searchable as is practicable, so that the user can readily identify the 

determinations that are relevant for his or her purpose, for example, by reference 
to date, context of the death Iheriffdf m. It is also important that each 

determination should be idc t dahle , ith certainty, by being given a 
distinguishing mark, such as a uiaialauc 00,111 A ation of letters and numbers. 

8.21 Accordingly I recommend rA at, subject to such redaction as may be 
appropriate, the Scottish Courts r N 'te should contain all determinations; 

and that the website should be ,' . , ~. rhle. 

The implementation of recommendation.. '4 t,ac ..1; ;s, in aa, At it of lessons 

8.22 As I stated in paragraphs 3.30 and 3.34, 1 con 1 .. "sat the sheriff should 

have an explicit power to make recommendatic ;s da "v related to the 

cir°e ° s of the individual case, and that steps r°eclair he taken to see, so 
far ~ticable, that such recommendations are effecti _. I am in favour of a 
sys.tc. :7 for monitoring response to them. This is a. .e practice in other 

jt. ris. ctions, including Victoria and Alberta. In my view what is required is a 

s by which the entity or body to whom a recommendation is directed is 

required to confirm that it is implementing the recommendation or give reasons 
for not doing so. The response should be made within a period set by the sheriff 
in the light of submissions by the procurator fiscal and the other parties tc. the 

92 Cf section 4(4). 
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FAI. The period should obviously be as short as possible, but long enough to 

give the entity or body adequate time to absorb the determination and d'r' rn 

its course of action in the light of its responsibility for the health and cct of 

others. The responses should be recorded and published. Publication would 
serve the purpose of bringing the response to the attention of organisations 
concerned with matters of safety who could take action if they considered the 
response to be unsatisfactory. 

8.23 1 have considered by whom responses should be monitored. I am not i.n 
favour of the sheriff court undertaking this role. It is clear that monitoring 
should be conducted at a national level. it '.gas born suggested that the HSE 
would be suitable for the purpose. Howic e L ,e re types of case which fall 
well outside the scope of their responssi°~ii v B ie answer seems to rue to lie in 

appropriate arrangements being made by t o & < tt b Government. 

8.24 The responses to recornmendatior r5d. . 1 y the sheriffs should be 
addressed to an appr4crpo pits depart-u"bit ' uottish Government. Some years 
ago, following a t-) : lb NN /  icot l, he Scottish Government created 

a webpage93 on its vs 'v v to which was to set : UL sa eriffs' recommendations with 
the entity or hod 1 , ,5 onsible for their imp I n ontation. Unfortunately the 
webpage has nor been k cp` up to date. More fuid-':amentally, there is no system 
for taking any further steps. I caansidw>°. Scottish Government webpage 
should be revived and upgraded. It she , " '.crw, under reference to the sheriffs 
dot, Tina on, the text of the recommend Bon, to whom it was directed and its 
r . a , w di a 'b c to the full text of mnation on the Scottish Courts 

s t:e. it show the text and datL o inc response or responses. The 
01 0 nt dr rt ti 'e :: h.ould also be responsible for publishing an annual report 
f cc r womr:,e Potions and the responses to them. This could also include an 

analysis of trend t'•...e report should also be laid before the Scottish Parliament 
and the Unit' :.t iom. Parliament, since recommendations may require the 
cons ' 

, s : volved and reserved matters.94

9n http://www.scotianci.gov.uk/Topicsljustice/law/fatalaccidentinquiries/Recom mend 
9=] In the case of England and Wales, rule 43A of the Coroners Rules 1984, as amended, provides 
that a person to whom a coroner sends a report must give the coroner a written response 
containing details of any action that has been taken or which it is proposed will be taken, or an 
explanation as to why no action is proposed, within the period of 56 days. The coroner has to 
send a copy of the report and of the response to the [Lord Chancellor, who may publish the same 
or a summary, and may send a copy to any person who the Lord Chancellor believes may find it 
useful or of interest. Cf paragraph 6(2) of Schedule 5 to the Coroners and Justice Bill. 
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8.25 1 accordingly recommend that, when a recommendation is made by a 

sheriff, ti: —it' 1 to i , ° :am i.t •!irecti: 'd be iter a c) 
make a ese to 6 - li tate . nt t the Sw 

xz Ai it h, , 'n6 at n to (.'I. tit`it 

'0 f 9r iihat re ' tsri or 'e st it 

should be a further

whet n: arta..0 'C, wK i 

,e is tt 1a slY a;.4 ~.e Cy, iI 'i i tt it, rit tb v 'i.f 
i,, 

N ii e to `tif ri Ps to elm ca i tt i4.:"LW 

• 6 I a a recommend that I e
tf a. wI upgraded. It shoo . : , : ice to the si. is 

• w, i on, the text of the :recont. i ., mr w n. _' .r is 
lurk to the full t 'r the at on r Y n -.fie .ish Cod. t.. Is 

is te. It should also show t~- e text and r a: t he response a or responses. 

department shoula' = gy m, _ t.t ,~, f r put 1' -l t - an anneal 
report 

r , i x ^• 'commendations '" r .. t, i r -,, Ti "" . ' rr- r yo td 
also be " " : before the Scottish Pax alt and tT United
Parliament. 

8.27 In paragraph 3.32 I recommended that the sheriff should have power to 
make recommendations to any body concerned with safety which appeared to 
the sheriff to have an interest in the circumstances of the death. I gave as an 
example a body responsible for supervising or enforcing safety standards, 
whether or not it was a party to the FAT. It may be that the sheriff would not 
wish to go so far as to make a recommendation for action by such a body. 

However in the interests of bringing home the lessons of the FAI, the sheriff 
should have power, having heard submissions from the procurator fiscal and the 
parties, to direct to whom a copy of the determiri ition shoi.tid be sent, such as a 
body of that nature. It should be noted that -sander the existing legislation the 
sheriff clerk has to send a copy of the determination to a minister or government 
department or to the Health and. Safety Commission (which merged with the 
I-ISE in. April 2008`>5), bt.it this is only "or - w' best".96

8.28 I accordingly recommend tl -tg -h :ill, ui -'  au are ti 'h 
ht iild have poorer to direct to yr is n i .at v =r Ih . c ,t, rr n a  e 
e^ t n ar the dissemination of II, l s- it r t i t^ U 

v5 SI 2008/960. 
m Section. 6(4)(a). 
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CHAPTER 9 FRESH PROCEEDINGS 

In this chapter I will discuss whether it is des.a a., aa. x 1 aL ki, L. d ce a means 

by which the subject of an FAT can be revisited ;( ne L.c ne ad c tee issue of the 

determination; and, if so, by what means, for, w in p r,,ose ..nc n bject to what 

conditions. 

9.1 At present there is no means by which an addition or r' °:,ration can be 

made to a determination, subject only to the extent to which it . ay be reduced 

by a successful judicial review. There is obvious merit in it beizp Tinal. It would 

be unsettling for public confidence, let alone a waste of time nod money, if a 

determination, which is essentially concerned with fact tal cin wistances, is 

readily susceptible to addition or alteration. Furfr ^r ii' , > "t fF t h addition 

or alteration is not possible is of no significance in ^° c 'rcee ings. 

As has been pointed out, a determination is not hie and 

cannot be founded on in any judicial proceedings of w; .Lever nature arisa b out 

of the death or of any accident from which death resulted.`' 

9.2 At the same time, as has been pointed out in the responses to the 

consultation paper, there may be instances (probably rare) where some evidence 

comes to light which, if it had been heard in the FAI and accepted, is likely to 

have led to a difference in the determination. In such circumstances it may not 

be in the public interest that the subject of the original determination should 

remain unexamined. Accordingly I am satisfied that such a means of 

examination should be available. It will, however, have to be subject to 

safeguards to ensure that there are compelling reasons for its use. 

9.3 First, I am in no doubt that, as with the original. FAI, the decision to apply 

should lie only with the Lord Advocate. It would not be appropriate for direct 

action to be open to anyone who considered himself or herself aggrieved by the 

determination. 

9.4 Secondly, the basis for nil, nrip'=ceticn 1h:. a IL ° that the Lord Advocate is 

satisfied as to the existence r i ~ ~ ~, ~r:; n- it, i- ( .-i _fence. I would define this 

further: the evidence shru ' t~ ice ( ` which was not reasonably available 

at the time of the originals",`'fit".; and (b) which, if available and accepted, would 

97 Section 6(3). 
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have been likely to affect the determination of the sheriff in regard to one or 
more of paragraphs (a) to (e) of section 6(1) of the Act. 

9.5 Thirdly, an overriding condition should be that the Lord Advocate is 
satisfied that it is in the public interest that such evidence should be considered. 

9.6 1 have considered whether such fresh proceedings should take the form of 
a re -opened. FAT or a further FAI. In general I favour the former, since a 
rehearing of the whole evidence may be unnecessary. The procurator fiscal 
should be able to identify the parts of the determination which require 
reconsideration or amplification, and pr a ,,are his statement of issues for the 
preliminary hearing accordingly. 1 nn c ci, there may be cases in which so 
much of the determination is in ati ,s, o that a further FAT is more appropriate. 
It shcit;uld h for the sheriff to er++ r tr 4,, application is presented, after hearing the 
prorl and the interested parties, to decide which form of proceedings 
is ap tc in the particular case. 

9.7 Likewise, the question whether the same sheriff should take the 
proceedings may depend on what is appropriate for the particular case. Thus, 
for example, if the sheriff who took the original FAT expressed strong views on a 

i 'nt with which the new evidence is concerned, it might well be inappropriate 
ri r her to take the fresh proceedings. The choice of sheriff should be left 

If principal. 

P 5' _Li .r: P.ould be open to the Lord Advocate to 
Ate s >i f" x. acec m.a h a , is ii: regard to a fatality where he or she is 

satisfied t t is et t e existence of evidence (1) which was not reasonably 
availa i h d ra -w if the original FAI; and (i) which, if available and 
accepter • mrp to affect the determination of the sheriff in 
regard to r .. :

.r 
p As (a) to (e) of section 6(1) of the Act; and (b) 

it is in •i blic 
. 

,,st that such evidence should be considered in such 

p 

w .a iicpci. 

9.9 1 m,rther recommend that the fresh proceedings should take the form of 
a re-Topening of the original FAI, save where the sheriff is satisfied that it is 
more appropriate that there should a further FAT. 
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CHAPTER 10 tiL-M la-f Y Of, Rl -,Cdirlf iL1\IlJA LIONS 

In this chapter I summarise my rea,.: a i w x i as is, with references to the 

paragraphs of the report where they app _a acl group them together where 

appropriate. 

Sheriff court and sheriffs 

10.1 An FAI should, where possible, not be held in a sheriff courtroom but 

elsewhere in other appropriate premises; and, where it is unavoidable that the 

FAI should be held in a courtroom, care Id be taken to select one which, 

along with its ancillary facilities, such as ; i) ,-1, rooms, has the least connection 

with criminal proceedings. I also rec ra nd that in F t' sheriffs and 

practitioners dispense with the wearing , wigs and go- d that sheriffs 

discourage the hostile questioning of w'O esses save 
ter. 

_ K is essential for 

ascertaining the true circumstances of the death (paragraph i.i;~t). 

10.2 Where an FAI is likely to involve matters of some complexity, a sheriff 

who has adequate experience is assigned to it, and, where necessary, is enabled 

to sit in the sheriffdom in which the FAI is to be held (paragraph 3,17). 

10.3 The Judicial Studies Committee should includ: he law and practice of 

FAIs in their seminars, and sheriffs should be e o take advantage of 

attending them (paragraph 3.18). 

Mandatory fatal accident inquiries 

10.4 It should continue to be mandatory that an. FAI should be held into work-

related deaths (paragraph 4.7). 

10.5 The legislation in regard to "lawful cr. 'rtcdv„ (1) si-c i °lasted so as 

to refer to the Prisons (Scotland) Act 1939, Sri a_i ca  c tr al 

institutions; and (ii) should be extended to cc- ra ' ,, °a -" of a chr~ ~ a7 ile 

being kept in "secure accommodation"; and the 4 a of ^y person '-. is 

under arrest, or subject to detention by, a police OIOLer at the time of ii ath 

(paragraph 4.14). 
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10.6 The category of cases in which an. FAI is mandatory should include the 

death of any 'Person who is subject at the time of death to compulsory detention 
i publ: "hority within the meaning of section 6 of the Human Pights Act 

).7 `i' re category should also include the case of the death of a child who at 

time of death was being maintained in a "residential establishment" 
H. H ecure accommodation) for the purposes of the Children (Scotland) 

Scotland) Act 1968 (paragraph 4.27). 

9 ~~,.~ TT re Lord Advocate's power to make an exception under the Act should be 
Q e r i e. to cases in which the Lord Advocate is satisfied that the circumstance 

it d¢ rt" have been sufficiently established in a public inquiry under the 2005 
6> a r H. ;r 114.31). 

The scope for fatal accident inquiries 

10.9 The Lord Advocate should be enabled to apply for a single FAI into 
multiple deaths in more than one sheriffdom; to direct which procurator fiscal 

will lead the investigation of the deaths, and in which sheriffdom the FAI is to be 
held (paragraph 4.35). 

1010  'There should be an extension to the Act to make provision for the Lord 

Advocate to ave a power to apply for an FAI into the deaths of persons 
normally res -tent in Sc. . a Sri where the body is repatriated to Scotland, 
excluding car, .o or wh . n cP sv ;ion is to be made in the Coroners and Justice 
Bill. The po , r: P: Fr, tor fiscal to investigate such deaths should be 
clarilied., if n ion (paragraph4.43). 

Decisions against th..  of a fatal accident inquiry 

10.11 Where the Lord Advocate decides not to apply for an FAI, written reasons 
for the decision should be provided to relatives of the deceased when requested 

by them (paragraph 5.11). 
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The Crown Office and Procurator Fiscal Service 

10.12 , ` Were should he a central FAT team, led by an Advocate depute or a senior 

} .~ >r, for ensuring that the knowledge, skills and experience of procurators 
o 0 J work are adequate; for overseeing the training of procurators fiscal 

h n ~ a a ray k; and for the setting of performance standards (paragraph 3.44). 

7 i. 3 1. .e central F.AI tea . Is 1 .F, ,  11 responsibility for overseeing 

ss from the em will cap as for wl :gin FAT is mandatory or is likely to 
a. ommended fe exercise of the Lo 1 Advocate's discretion. The main 

t )ns of the team shoe 31 be to (i) t. a. . .'ases and record their history, with 

e_ t?. , and as the dates of d ath, th E th .-L o 3m procurator fiscal, any report 

~ra i.e Oat agency, any nr ,st_ a. is i, flF.r. m tip icon of investigation, and any 
r to Crown Office; (ii) e, ;, we °l' at the it ;°e f 3 at.on and preparation by the 

curator fiscal of each case is support A ft.. ad - ai to resources (including 

advice, staff and expertise), supplementing ere appropriate; (iii) give 
guidance to the procurator fiscal in the light sous FAIs, including as to the 
choice of expert witnesses; and (iv) ensure: that preparation proceeds as 

expeditiously as possible (paragraph 6.15). 

1004 'The central FAT team should also be responsible for maintaining statistics 
relating the different types of case, their progress and timing (paragraph 6.17). 

10.15 One of the duties of the central FAT team should be to confirm that a 
contact point with the COPES has been established and maintained (paragraph 

6.56). 

10.16 (i) VI.A officers should be trained in FAls and that at least one officer 

should be a member of the proposed central FAT team, and liaise with the family 

and the local VIA officer; and (ii) VIA officers and procurators fiscal dealing with 

deaths should receive training on dealing with bereavement (paragraph 6.57). 

10.17 'The COPES should review its application of resources and expertise in 
order to ensure that FAls are held as promptly as possible after the death 

(paragraph 6.14). 
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The proceedings 

10.13 In cases in which an. FAI is mandatory, the procurator fiscal should be 
required to apply for an FAI at an early stage after the death, so that the sheriff, 
the relatives and other interested parties can be informed as to the state of 
investigation, the expected timescale for the FAI and any factors likely to affect 
progress (paragraph 6.22). 

10.19 .A preliminary hearing should be held in every case, save where the 
sheriff, on cause shown, dispenses with it. Its purpose is to ensure that the FAT is 
effective in achieving the object of determining the circumstances, and doing so 
in a manner which is fair, expeditious and efficient (paragraph 6.29). 

1020 At the preliminary hearing the sheriff should fix the date for the 
commencement of the hearing of evidence, approve and settle the issues, and 
identify the extent to which any issues or matters are capable of being resolved 
(paragraph 6.30). 

10.21 prig r to the preliminary hearint the procurator fiscal should circulate 
O ies o .c i e Is to whit i.  ° I . ... n I.ir is .o refer at the FAI, a list of the 

N i re: t i e  i ., int  d ": o- e r 'it.,. eo .aes , - -id copies of the reports 
.' i.;',' .tatementa em, hea°gang aside pi ' s..atements, the Same 
ap 'y to the is i _.rti.es. At the prelini' . iary hearing the sheriff 

sho I de ° wiH any Lons relating to disclosure of, and access to, 
docrn. .. . ;y eviJa.:a _ (lie a •• ph 6.31). 

10.22 The sh old t el .rU N. e,_;, on cause shown and after hearing the 
procurator fiscal and the intereii::tr i parties, to transfer the case to a different 
sheriff court in the same or a different sheriffdom (paragraph 6.32). 

10.23 In regard to legal aid, relatives of the deceased should not have to justify 
the reasonableness of the granting of legal aid for their representation at the FAI 
and the Scottish Ministers should consider increasing the limit for legal aid in 
FAIs and the extent to which legal aid is available within that limit. Legal aid 
should, as a matter of course, be granted in any case where the participation of 
the relatives is necessary in order to comply with article 2 of the ECHR 
(paragraph 6.46). 
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10.24 The recognised participants who have the right to appear and adduce 
evidence at an FAI should be extended to include civil partners and cohabitants 
(paragraph 3.50). 

1025 Iy. ,a at 10 of the Rules should be replaced by a general provision for the 
receipt in .v it at. t an FAT of a written statement (including an affidavit) 

admissible urr i  r ser r l 'h of the Civil Evidence (Scotland) Act 1988; and 
that such pro ;lion should H the same as that in an ordinary cause in the sheriff 
court (paragraph 7.10). 

10.26 There should be a comprehensive self-contained set of rules for FAIs 
(paragraph 7.22). 

10.27 The sheriff should have power to order that such part of the FAI as he or 
she considers appropriate should not be open to the public (paragraph 7.24). 

Determinations 

10.28 Sheriffs should use a standard form of determination, incorporating, 
according to the nature of the case, findings in fact, findings related to section 
6(1) of the Act, a note on the evidence and issues, and such recommendations, if 
any as he or she considers appropriate (paragraph 8.7). 

10.29 Consideration should be given to the clarifying of the meaning of section 
6(1)(c), if necessary by amendment to the legislation (paragraph 8.13). 

10.30 Wh' °-e. it fir L rt e" t" ..e irar u ° ar an cer of tl , death, the sheriff is satisfied 
of the o ,e, i > t t as f n taaa p a. rn. aa a . ➢a . c, ira, the sheriff should have the 
power t: r .ake .: ,r rnr,m .r Ja y.o s •1or fl- s iuro'r se to (i.) a party to the FAI; and 

xit  ly concerned .,. . 'ith < ,a-r °. a H °spears to the sheriff to have an 
interest in those circumstances (paragraph 3.32). 

10.31. Subject to such redaction as may be appropriate, the Scottish Courts 
website should contain all determinations; and that the website should he fully 

searchable (paragraph 8.21). 

10.32 When a recommendation is made by a sheriff, the entity or body to whom 
it is directed should be under a duty to make a written response to an 

appropriate department of the Scottish Government within a period set by the 
sheriff, stating whether and to what extent it has implemented, or intends to 
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implement, the recommendation, or, if not, for what reason or reasons. Where 

implementation is stated as intended, there should be a further duty thereafter to 

confirm its implementation (paragraph 8.25). 

1a). ,-) 1' ;e )( >tt n Government webpage should be revived and upgraded. It 
show q ii w a ader reference to the sheriff's determination, the text of the 

recomrn n o en, to whom it was directed and its reasons, with a link to the full 

text - a" aetermi.nation on the Scottish Courts website. It should also show the 

text an of the response or responses. The relevant department should also 
be rest L or publishing an annual report of the recommendations and the 
reapon.> _ to them. The report should also be laid before the Scottish Parliament 
and the United Kingdom Parliament (paragraph 8.26). 

10,34 When issuing the determination the sheriff should have power to direct to 
whom a copy of the determination should be sent for the dissemination of the 
lessons of the FAT (paragraph 8.28). 

Fresh proceedings 

10.35 It should be open to the L at':_ _ _l - .., .a ta. •d t f a: .~ . •'-ar fresh FAT proceedings 

in regard to a fatality where he )a si e is at ;tied that (a) as to the existence of 

evidence (i) which was not ra ; ' v a ,. , he at the time of the original FAT; 

and (ii) which, if avail - . 2, t acc' 't `1, ld have been likely to affect the 

determination of the st° : in regard to one or more of paragraphs (a) to (e) of 

section 6(1) of the Act; a; i (b) it is in the public interest that such evidence 

should be considered in sr.n '.a proceedings (paragraph 9.8). 

10.36 The fresh proceedings should take the form of a re--opening of the original 

FAl, save where the sheriff is satisfied that it is more appropriate that there 

should a further FAI (paragraph 9.9). 
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ANNEX LIST OF RESPONDENTS TO THE CONSULTATION 

Bodies 

fps JTC 

Aberdeen Sheriffs 

AC:IOS 

Balfour + i~..' inson. LLP 

BMK IV ' i Solicitors 

British De V :ociation 

i ii ., i i i t~ t -3e — The Law Society of Scotland 

n a, > t r :f :.:eJ 

t_ P S - C rn Ooffice and Procurator Fiscal Service 
i V. Pipe° .Viand LLP 

.rcCouncil 

ENABLE w otland 

Families C ide 

s feI:nce Lawyers (Scotland) 

t& i.1 Srr ,, X,_;-,6 .t 

t. ,v rcz L a arc t i l ..n ! r>, orm in. Scotland 
irS..:cs of the Suprcrne Cor..rts 

an and Borders Police Force 

1 "ntal Welfare' ' it iission for Scotland 

.. 

NHS Fortl. V. ilev° 

NHS Greater in - , i. a Sri role 

NHS Highland 

NHS Lothian 

NHS National Services Scotland 

North Lanarkshire Council 

PA MIS 

Rail Accident Investigation Branch 

Royal College of Pathologists 

Royal College of Surgeons of Edinburgh 

Royal Pharmaceutical Society 

SACRO 
Scotland's Commissioner for Children and Young People 

The Scottish Ambulance Service 

84 

RLIT0001836_0091 



Scottish Commission for the regulation of Care 

Sco ` . . '=ervice 

Scow" h L;._ . , -tion Group 
Scot.
Scotia F i 'i d,  ' l nG on (, ngress 
Sh.en! .erd ic. Vt .°c.. ..ie ro LLP 
Sherias Pr. Ar. -al 

South Lan a.shire Coin. ..

i ' : Asso .ion of P ry Lawyers 

acua 

edical ti "a we Union of Scotland 

~~ IV. cc_.ical L e Ic.. ;a_ .l dc I 

I iv ct_ical Vrc. 1w. ..... . . . )a i 

iF t a;aF r i Disability Sub-Committee of the. Law Society of 

li 

>yal College c ` :,,4,

>yaI Faculty et s~,ow 

7)COttlsh Comic "it _ : 2 /d xrlmistrative Justice Tribunals Council 

i " •° Scottish Legal .... ..Board 

i- sheriffs' Association 

l- ompsons Scotland. 

I File - the Union Scottish Region 

University of Aberdeen. School of Law 

Victim Support Scotland 

West Dunbartonshire Council 

\ est Lothian Council 
Who Cares? Scotland 

Individuals 

54-F~wiff A Baird 

In lessor 4 °`a M Bird. 

I a_ lessor w .onv Busuttil 

pa . ill. .. .V. BE. Dell 

•,ij t `;V.@ it h: . fl ci ael 

h ri, ,' i- .a" .S L .rc. we 
•'fir"s, SF" .'ley C ri r oil 

Ch, .  Hen, -,ssy 

s. Loui' Marcar 

I. Y L,rChi d 
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Christine ' rossan 

1i wty « J Milroy 

w<}osep 

h ) •1 + «\ 

}» Henry Pan. 

l ism§£ + e<w 

<6 3«2» •
.yz»w «d»w P 3° 

< «« w«22 ». 

Jean"IIo lton 
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