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The Review of Coroner Services
100 Pall Mall
London SW1Y 5HP

Hilary Benn MP
The Home Office
Queen Anne’s Gate
London SW1H 9AT
28 April 2003

Dear Minister

We were appointed in July 2001 by your predecessor Beverley Hughes MP to
review and report on death certification and the coroner services in England,
Wales and Northern Ireland. Details of our terms of reference and membership
are overleaf.

We have pleasure in submitting our report. The main changes proposed are
summarised in chapter 3 paragraph 2. A detailed summary of our
recommendations and conclusions is in chapter 21.

We have been greatly helped in this Review by full and generous contributions
and advice from a large number of private individuals, professional people and
voluntary and professional groups and institutions here and in other countries.
They are listed in Annex B. We have a special debt to the members of our
Reference Groups for England and Wales, and Northern Ireland, respectively.
They are listed in Annex A.

During the last three-quarters of a century, the Government has twice
commissioned reviews of these subjects, in 1936 and 1965. Very little
happened in response to their reports. The services are showing the
consequences of this neglect. We, and those whom we have consulted, hope
that the inaction will not continue.

Yours sincerely

Elizabeth Hodder GRO-C
Deirdre McAuley

Anthony Heaton-Armstrong i

Colin Berry e

Igbal Sacranie GRO-C
Tom Luce (Chair

GRO-C

Michael Gallagher
(Secretary)

GRO-C

Sophy Osborn

Secretariat
GRO-C
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Terms of Reference

The terms of reference in respect of England, Wales and Northern Ireland are
as follows:

®  To consider the most effective arrangements for identifying the deceased
and for ascertaining and certifying the medical cause of death for public
health and public record purposes, having regard to proposals for a
system of medical examiners.

® To consider the extent to which the public interest may require deaths to
be subject to further independent investigation, having regard to existing
criminal and other statutory and non-statutory investigative procedures.

®  To consider the qualifications and experience required, and the necessary
supporting organisations and structures, for those appointed to undertake
the duties for ascertaining, certifying and investigating deaths.

®  To consider arrangements for the provision of post mortem services for the
investigation of deaths.

® To consider the consequences of any changes arising from the above for
the registration service and the role of coroners under the Treasure Act
1996, and to consider where Departmental responsibilities for the
arrangements should be located, having regard both to coherence for
bereavement services and effective accountability.

Tom Luce, former Head of Social Care Policy Department of Health (Chair)

Elizabeth Hodder, Public Accountability Consultant, former Deputy Chair of
the Equal Opportunities Commission

Deirdre McAuley, Solicitor

Professor Sir Colin Berry, Professor Emeritus of Pathology, Queen Mary
London

Anthony Heaton-Armstrong, Barrister
lgbal A K M Sacranie OBE, Secretary General, The Muslim Council of Britain
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Introduction

1. The systems in England, Wales and Northern Ireland for the certification
of most deaths by doctors and the investigation of others by coroners have
been seriously neglected over many decades. They must undergo radical
change if they are to become fit for the purposes of a modern society and
capable of meeting future challenges. The need for reform is widely
recognised and supported.

2.  Two changes are essential. One is to restore public confidence in the
protection afforded by the death certification process. The other is to
improve the response of the coroner service to families.

3.  The certification and coroner systems are both of considerable age. The
certification process had its origins in the first half of the nineteenth
century and was last significantly changed in the 1920s. The coroner
system in its present form is largely a creation of the Coroners Act of
1887. The most recent statute, the Coroners Act 1988, was largely a
consolidating measure.

4. There were reviews of the coroner system in 1936 and of death
certification and coroner services between 1965 and 1971. Little action
was taken after either review.'

5. Both systems have come under increased public scrutiny because of
important failings, clearly identified by recent events :-

® The murders of his patients committed by Harold Shipman, a doctor
in general practice in Hyde, Cheshire, make it clear that current
systems do not provide adequate protection against malpractice.
They are the subject of a Judicial Inquiry by Dame Janet Smith, an
Appeal Court Judge?, which has made a first report®. Six of the 15
deaths for which he was convicted had been certified through the
cremation procedures. 166 of the 200 cases where the Inquiry gave
a finding of unlawful killing had also been certified for cremation, as
had 36 of the other 45 cases where there was a suspicion of Shipman
being responsible for the deaths. Dame Janet Smith’s Inquiry
continues to investigate the roles of systems and institutions in the
failure to prevent these crimes as well as those of responsible
individuals.

@ Other inquiries have raised significant issues about the role and
practice of coroners. These include the Allitt inquiry following the

TA summary of the recommendations of previous inquiries and reviews is at Annex D.
The Shipman Inquiry, an Independent Public Inquiry into the issues arising from the case of Harold Fredrick
Shipman, Chairman Dame Janet Smith DBE.

3 The Shipman Inquiry, First Report, paragraphs 15 and 22 of Summary, July 2002.

3
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Introduction

conviction in 1992 of a hospital nurse, Beverley Allitt, for the murder
of 4 children in her care?, the inquiries that took place following the
Bowbelle/Marchioness disaster’ and the Bristol Inquiry into deaths of
children following paediatric surgery®. The Alder Hey Inquiry” into the
inappropriate retention of tissue and organs from children who had
died at the hospital also identified as a major issue the unsuitable
responses fo parental enquiries about what happened.

® In Northern Ireland many individuals and organisations, including
Human Rights groups, have expressed serious concerns about the
way in which the inquest system is working there. A review of the
criminal justice system in 2000 recommended an independent review
into the law and practice relating to inquests®. Some have particular
concerns that in Northern Ireland inquests do not have outcomes of
any value and, generally, as to how the process has handled deaths
related to inter-community conflict.

6.  Other important reviews have proceeded in parallel with our own, as well
as the continued work of the Shipman Inquiry. The Retained Organs
Commission is reviewing policies, ethics and practices concerning the
retention and disposal of human tissue for health care purpose. The
Department of Health and the Welsh Assembly have been reviewing the
law on the retention and use of human tissue and have consulted on the
scope and content of what promises to be important reforming legislation.
Similar work is in progress in Northern Ireland.

7. There has been a review of forensic pathology services — the form of
pathology used especially in the investigation of possible criminal
offences’. It has recommended the creation of a number of regional
centres and other measures to improve consistency, quality control and
facilities.

8. There has been a Government review of the Registration Service. The
White Paper “Civil Registration: Vital Change”'® of January 2002
described its outcome. Delivery of the service will remain with local
authorities, but there will be national standards and the existing national
inspectorate will remain. It will become possible to apply to register births
and deaths by phone and on-line as well as in person. It is also intended
that the registered cause of an individual death should become private
information available to families and approved users but not, as now, to

4 Inquiry into Deaths and Injuries on the Children’s Ward at Grantham and Kesteven General Hospital in 1991;
by Sir Cecil Clothier, published 1994.

5 public Inquiry into the Identification of Victims following Major Transport Accidents, by Lord Justice Clarke,
March 2001.

6 Learning from Bristol: Report into Children’s Heart Surgery at Bristol Royal Infirmary, by lan Kennedy, July
2001.

7 The Royal Liverpool Children’s Inquiry, by Michael Redfern QC November 2001.

8 Review of the Criminai Justice System in Northern Ireland; published March 2000.

? Review of Forensic Pathology Services; The Home Office, March 2003.

19 Civit Registration: Vital Change. Birth, Marriage and Death Registration (Published by HM Stationery Office
January 2002, CM 5355).
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Introduction

any member of the public who buys a certificate. From the family’s
perspective this is an important gain in privacy. A review in Northern
Ireland has reached similar conclusions.

9.  Also of critical importance is the evolving interpretation of Human Rights
law as it affects the State’s obligation to investigate deaths.

10. Article 2 of the European Convention on Human Rights gives signatory
states an obligation to protect the lives of their citizens:

“Everyone’s life shall be protected by law. No-one shall be deprived
of his life intentionally save in the execution of a sentence of a court
following his conviction of a crime for which the penalty is provided
by law. Deprivation of life shall not be regarded as inflicted in
contravention of this article when it results from the use of force which
is no more than absolutely necessary: (a) in the defence of any person
from unlawful violence; (b) in order to effect a lawful arrest or to
prevent escape of a person lawfully detained; (c) in action lawfully
taken for the purposes of quelling a riot”.

11. The courts have found that in some circumstances this duty implies an
obligation to investigate deaths. A number of important judgements of the
European Court of Human Rights and the domestic courts have
significance for the conduct of some coroners’ inquests, though the
inquest is not the only process through which the obligation to investigate
can be met. There are a number of relevant cases which await resolution
in the higher courts''.

12. After our appointment in July 2001 we sought the views of over 200
groups and organisations on death certification and coroner services. We
arranged a series of visits by members of our Group to all the regions in
England, to Wales and to Northern Ireland, and a series of meetings in
London, Wales and Belfast with individuals, groups and institutions. An
outline of the visits is at Annex C.

13. We have through these means been in contact with all the key
professional bodies whose members work within or alongside the death
certification and coroner systems. They include various medical and legall
organisations and the Coroners’ Society for England and Wales and its
counterpart in Northern Ireland. We have met individually with more than
half the 123'? coroners in England and Wales, and most of the 7 coroners

" The most significant of these is R v Coroner for West Somerset, ex parte Middleton.

L Figures supplied by The Coroners’ Society. There are 136 coroner districts (excluding the Royal Household) in
England and Wales but some individual coroners are appointed to more than one district. See also the Home
Office Statistical Bulletin: “Coroners”, issued May 2002.

5
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Introduction

in Northern Ireland. We have met a wide range of doctors in hospitals,
general practice and public health, coroners’ officers, police,
pathologists, solicitors and barristers. We have also met a variety of
groups with religious affiliations.

14. Members of the Group have attended autopsies and a significant number
of inquests.

15. We have seen a large number of voluntary bodies, support groups such
as INQUEST, Victims Voice, RoadPeace and Support After Murder and
Manslaughter, and private individuals with experience of the systems as
users. We appointed a number of people and groups to form Reference
Groups for England and Wales and Northern Ireland. We committed
ourselves to offering the members, listed at Annex A, repeated
opportunities to see us and we saw most of them at least three times
during the Review.

16. Our general approach has been to listen to and dialogue with people in
open discussion and receive written statements of views. We received a
large response to the Consultation Paper which we issued in August
2002". This summarised the direction of our thinking and outlined some
specific proposals for possible change.

17. A list of people whom we met or who sent us written submissions is at
Annex B. We are grateful to them all. We appreciate how difficult and
distressing it has been for some individuals and families to recount their
experiences to the Review. The written submissions and our summary
notes of meetings constitute a large archive which will be placed in the
Public Record Office. It will be accessible to everyone wishing to see it
except where the material relates to personal cases and was provided to
us in confidence.

18. We commissioned three surveys, the reports of which are available
separately in the background papers: ‘Volume 2':

e Of relevant specialist literature and some professional practice issues
in death certification. This was carried out by Dr Aileen Clarke and
Dr Jean Graham working through the London School of Hygiene and
Tropical Medicine'.

® An Analysis of Coroners’ Casework Data: Non-Inquest and Inquest
Cases, by Peter Jordan, an operational research consultant.

13 Certifying and Investigating Deaths in England, Wales and Northern Ireland, An Invitation for Views, published
August 2002.

4 This study is titled “Improving the Health of the Living? An Investigation into Death Certification and Coronial
Services and Some Suggestions for Change”.
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Introduction

® Public aftitudes to death certification and the coroner services. This
was done for us by the Omnibus Survey Team of the Office for
National Statistics and their counterpart in Northern Ireland.

® We also commissioned advice on the impact of the European
Convention on Human Rights from Tim Owen QC and Danny
Friedman of Matrix Chambers. This appears in Volume 2 alongside
a memorandum on issues of self-incrimination in the inquest
prepared under the auspices of our colleague Anthony Heaton-
Armstrong.

® Also of considerable relevance to our review is the study
“Experiencing Inquests” a survey by Gwynn Davis and colleagues at
Bristol University who observed 81 inquests in 9 coroner districts
during 2000,

19. On a selective basis we looked at some systems overseas and in Scotland,
and some members paid brief visits to Canada, Australia, New Zealand,
Edinburgh and Dublin. We have made a summary of practice in these
other jurisdictions which is at Annex E. We acknowledge with gratitude the
help we had from all concerned on those visits. Whilst none of the systems
we examined could or should be transplanted here in their entirety, this
international dimension was a valuable aid to our own thinking. It is plain
that more attention has been paid to developing these systems in the New
World than so far in the Old.

20. The total cost of the Review is £1.1 million. Most of this was met by the
Home Office. Costs directly associated with reviewing the coroner service
in Northern Ireland were met by the Northern Ireland Court Service.

21. We record our great debt to our small secretariat for their unfailingly
imaginative and helpful work, and especially to Mike Gallagher our
Secretary, and Sophy Osborn, who were both with us throughout the
Review.

22. We are also grateful to Mavis Maclean of Wolfson College and the Oxford
Centre for Family Law and Policy for facilitating our residential weekends.

15 Experiencing Inquests, Home Office Research Study 241. Home Office Research, Development and Statistics
Directorate. September 2002.
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PART 1:
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Chapter 1 - The Present System

1. When someone dies, the death is registered by the Registrar of Births,
Deaths and Marriages. This registration provides a permanent record of
the death and its cause. It is legally required before the body can be
buried or cremated, and before the personal representative and family
can settle the affairs of the person who has died. Before a death can be
registered the Registrar must be provided with nofification of the death
and a certificate of the cause of death from a doctor or a coroner.

2.  Registered deaths provide the main input to the national mortality statistics
regularly published by the Office for National Statistics. These are
essential for monitoring national and local health trends. The framework
within which causes of death are classified and the approach adopted in
the form on which doctors give the cause of death' accord with World
Health Organisation guidelines.

3. For most deaths the doctor who provided care during the last illness
completes a certificate of the medical cause of death. This is delivered to
the local Registrar who issues an authority for the disposal of the body. If
the body is to be buried there are no more formalities.

4. If there is to be a cremation, there are further requirements. A personal
representative or family member completes a cremation application, the
doctor who has provided the Medical Certificate of the Cause of Death
completes a further certificate, and a second doctor completes another
after seeing the body and talking to the first. These certificates then go to
the Medical Referee at the Crematorium who checks them and gives or
withholds the final approval necessary for the cremation to occur.

5. Deaths which may require further investigation are reported to the local
coroner who decides whether to carry out further inquiries. Violent or
unnatural deaths, deaths in prison and certain other deaths must be
reported to the coroner by the registrar if no-one else has done so; so too
must sudden or unexpected deaths. Many reports are also made by
doctors because they do not fulfil the requirements of attendance for
certifying the death. The doctor may certify the death if he has seen the
patient during the 14 days before death (28 days in Northern Ireland) or
if he has seen the body after death.

6. When a death is reported to a coroner, he decides whether he is satisfied
as to the nature of the death on the basis of the facts already available,
whether to arrange an autopsy, and/or to hold an inquest. If the coroner
chooses not to continue the investigation to autopsy or inquest he informs
the registrar and doctor of this and certification takes place with his
concurrence.

! This is called a Medical Certificate of the Cause of Death (frequently referred to as the MCCD).

10
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7.

8.

10.

Chapter 1 - The Present System

There are, thus, three categories of death:

those certified by a doctor;
those certified by a doctor with the coroner’s agreement;

those reported to and investigated by the coroner.

The numbers in each category in 2001 are shown below:

Certified by Doctor
62% {332,000)

Certified by Coroner
23% (122,000)

Certified by Doctor
after authorisation

by Coroner
15% {79,000)

When a death is reported to the coroner he may :

certify the death on the basis of the information he has or acquires;
certify the death after ordering an autopsy;
certify the death after holding an inquest.

A chart detailing the stages of the current reporting system and the

number of cases involved at each stage for the year 20071 follows.

11
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Chapter 1 - The Present System

11. The key participants are:

® The relatives and friends of the person who has died, and any
professional representatives they may have

® Local Registrars of Births, Deaths and Marriages. They are holders of
a statutory office, and are subject to guidance and direction by the
Registrar General for England and Wales, a senior official and
statutory office-holder in the Office for National Statistics. They are
appointed and resourced by the local authority where they work. In
Northern Ireland, registrars are appointed by local authorities but the
cost of employing them is met from central funds. They are part of
the Northern Ireland Statistical and Research Agency which is part of
the Northern Ireland Department of Finance and Personnel.

® Doctors certifying deaths do so as a statutory duty under the Births
and Deaths Registration Act (1953) and not as a condition of their
employment in the NHS, since certification of death is not an NHS
responsibility. The completion of death certificates is, thus, treated as
an independent activity for which there is no answerability to the NHS
or other employer. In these as in other matters doctors are subject to
regulation of their conduct by the General Medical Council.

® The 123 coroners in England and Wales are appointed by local
authorities. 23 are whole-time and the remainder part-time. Each
coroner is required to have a deputy coroner and the majority also
have an assistant deputy coroner; a few have more than one
assistant deputy. These secondary appointments are made
individually by coroners themselves and bring the total up to
approximately 375. Coroners, who are judicial officers, must have
medical or legal qualifications. Like other members of the judiciary
coroners can be dismissed only by the Lord Chancellor. The 7
Northern Ireland coroners (of whom 1 is whole-time) are appointed
by the Lord Chancellor, and all must be legally qualified. They have
deputy coroners but no assistant deputies.

® 414 coroners’ officers? in England and Wales provide support for
coroners and are employed by the police or local authorities. Many
are serving or retired police officers, but people from other
professional backgrounds are also employed. In Northern Ireland
support for coroners is provided by serving police officers.

& Survey data from Peter Jordan.

13
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Chapter 1 - The Present System

® Pathologists performing autopsies for coroners are remunerated
separately through a fee for service payment and engaged on an ad
hoc basis. A large proportion of autopsies are performed in NHS
mortuaries by pathologists otherwise employed by the NHS or
universities. Some local authorities, mainly in cities, have mortuaries
of their own. In Northern Ireland, most coroners’ autopsies are
performed by pathologists employed in the State Pathologist’s
Department which is the responsibility of the Northern Ireland Office
and is located in the Royal Victoria Hospital Belfast.

® Funeral Directors and their staff. They are private firms who work
closely with the bereaved. Funerals are also arranged by the burial
societies of synagogues and mosques in Jewish and Muslim
communities. They organise funerals in accordance with the beliefs
of these faiths.

® The 220 crematoria in England and Wales each have a medical
referee and one or more deputies appointed by the Home Office. In
Northern Ireland there is one crematorium and the medical referee
role is carried out by hospital doctors.

@ The wide range of care and bereavement staff who support and help
families.

® A wide range of voluntary bodies, support groups and religious
groups who work with families and individuals who have been
bereaved. Groups such as CRUSE provide a range of support to
bereaved people generally. Others work especially with people who
have been bereaved through particular categories of death, such as
Disaster Action and RoadPeace and groups such as INQUEST and
the Centre for Corporate Accountability which provide support to
those who lose relatives held in prison or as a result of workplace
incidents.

12. Within Government in England and Wales, the Home Office has a
general responsibility for death certification through its responsibility for
coroners, cremation and burial law. Responsibility for resourcing the
coroner service lies with independent local authorities and in their
decisions on individual cases coroners have judicial independence. The
Home Office also provides some training for coroners. The Lord
Chancellor has responsibility for coronial discipline and the Coroners
Rules which, broadly, regulate the conduct of inquests and some other
coronial functions. He also has a power to direct the adjournment of an
inquest where a public inquiry chaired by a judge is expected to fulfil the
role of the inquest. The Attorney General has a limited power to allow
applications to be made to the High Court for new inquests and also a
role in some judicial review proceedings.

14

RLITO001915_0022



13.

14.

15.

16.

Chapter 1 - The Present System

The Department of Health and the Welsh Assembly are responsible for
public health and health care. Government responsibility for the Office for
National Statistics and the Registration Service lies with Treasury Ministers.

In Northern Ireland general administrative and resource provision
responsibilities for the coronial service lie with the Northern Ireland Court
Service. The Department for Health, Social Services and Public Safety has
responsibility for public health and health care while the Northern Ireland
Department of Finance and Personnel has responsibility for the
Registration Service.

The main statutes and other regulations are:

The Coroners Act 1988

The Coroners Rules 1984

The Coroners Act (Northern Ireland) 1959

The Coroners (Practice and Procedure) Rules (Northern Ireland) 1963
The Births and Deaths Registration Act 1953

The Births and Death Regulations 1987

The Births and Deaths Registration (Northern Ireland) Order 1976
The Cremation Act 1902 & 1952 and Cremation Regulations 1930

There are a number of guides and reference books about the coroner
system. They include:

a. “ervis on the Office and Duties of Coroners” - with Forms and
Precedents. Twelfth Edition (2002) Matthews, Paul. Sweet & Maxwell

Limited, London.

b. “Levine on Coroners’ Courts” (1999) Levine, Sir Montague. Sweet &
Maxwell, London.

c. “Coroners’ Courts. A guide to law and practice” (1991) Dorries,
Christopher P John Wiley & Sons, Chichester.

d. “Inquests; a Practioner’s Guide” (2002) Christian, Louise; Friedman,
Danny; and Thomas, Leslie. Legal Action Group, London.

e. “Coroners’ Law and Practice in Northern Ireland” (1998) Leckey,
John and Greer, Desmond. SLS Legal Publications (NI).

15
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Chapter 2 - The Need for Change

1. In our Consultation Paper of August 2002 we offered an analysis of the
systems’ defects, and a set of aims for their reform. We concluded that the
death certification and coroner services were not “fit for purpose” in
modern society. This conclusion and the aims we suggested for their
reform were widely supported in consultation responses.

2.  Some of those who commented said that whatever the systems’ defects
the services were better and more effective than we had recognised and
that many cases were properly and sympathetically handled.

3. We agree that the people working within the systems often manage to
produce better results than could reasonably be expected from the
obsolete and flawed structures through which they work. It is to their credit
that things are not worse. The challenge now is to provide structures which
support them better and give the public services which reliably safeguard
their interests. In particular there is a need to give bereaved families better
support and to recognise that many will suddenly and unexpectedly
experience these systems about which they have no prior knowledge. If
they are not adequately informed or are treated insensitively their distress
will, inevitably, be exacerbated and the mourning process made more
difficult. Much of the evidence presented to us suggests that there is
significant room for improvement in these respects:-

“The bereaved are precipitated into a devastating situation and are
having to deal with agencies and procedures unknown to them and
from which they feel totally excluded.”"

4.  We assess the critical weaknesses of the death certification and coronial
processes to be:-

a. The systems themselves are internally fragmented and although both
deal with individual deaths they are not concerned with patterns or
trends.

b. The certification and coronial processes are separate from each
other. The coroner has no information on or responsibility for deaths
not reported to him. No public authority is tasked or resourced to see
that the certification process is being properly carried out and that
deaths which ought to be investigated by the coroner are reported for
investigation. There is thus little to stop an unscrupulous doctor from
“certifying his way out of trouble”.

! Vietims Voice — Reference group members.

16
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Chapter 2 - The Need for Change

There is a lack of supervisory structures within the coronial service
and therefore no leadership, accountability or quality assurance.

There is no formal linkage to or communication with other public
health services and systems locally and nationally, such as those
concerned with looking at drug abuse, public health trends, the safety
and effectiveness of medical practice, adverse reactions to medicines
etc. There is persuasive evidence suggesting that the coroner service
is not identifying some suicides, drug related deaths and deaths to
which adverse reactions to prescribed drugs may have contributed.

The death certification process and the inquest process are carried
out in isolation from the mainstreams of medicine and justice
administration and there is no cross-fertilisation or modernisation of
knowledge and skills.

There is a lack of clear participation rights for bereaved families, and
of standards for their treatment and support. They are largely
excluded from the death certification process — they do not have a
right, for example, to see the medical certificate of the cause of
death. They are not systematically or reliably given information and
help concerning autopsy decisions, other processes and inquests. The
evidence disclosure arrangements at inquests fall below modern
judicial standards of openness, fairness and predictability.

There has been no reliable or systematic response to minority
community wishes, traditions and religious beliefs.

There is a lack of appropriately placed medical skills to supervise,
support and audit the death certification process, and to work within
the investigation process, even though a large number of deaths
reported to the coroner, or referred to the coroner’s office for advice,
are the result of natural disease.

There is a general lack of sustained and consistent training of
coroners, coroners’ officers, and of other contributing professionals
in the requirements of these systems and in the skills required to work
with bereaved families.

Most coroners are part-time and many work also as lawyers in
private practice. Compared to other areas of justice and public
administration, there is no full-time dedicated service leadership in
most localities or nationally.

There is a lack of resources at coroners’ inquests to deal effectively
with the most complex or contentious cases; and of any clear and

reliable process for clarifying the relationship between the inquest
and other formal processes for investigating deaths.
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|.  There is no clear modern legal base for the conduct of most death
investigations.

m. There are no mechanisms encouraging the systems to adapt and to
develop in accordance with emerging needs.

n. There are no agreed objectives or priorities.

o. There is a general lack of resources and support - for example to
provide coroners with premises for inquests - or in some cases even
a minimal amount of secretarial and administrative support.

5. There are also some questions about activity levels and priorities in
England and Wales compared to elsewhere. Overleaf is a comparison,
for England and Wales, Northern Ireland, Scotland, the Republic of
Ireland, Ontario, Alberta and British Columbia in Canada, and Victoria
and New South Wales in Australia, and New Zealand of the proportion of
deaths reported to coroners (or in Alberta the Medical Examiner), the
proportion in respect of which they order autopsies, and the proportion in
which there are public inquests.

6. Broadly, in England and Wales:

® deaths are reported to coroners on a scale varying between double
the rates and 50% higher than the rates of other jurisdictions;

® the autopsy rate is between double and triple the autopsy rate in
other jurisdictions;

o the rates for public inquests are much higher than in most of the
other jurisdictions.
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Jurisdiction Total Number % of Total % of Total % of Total
of Deaths Deaths Deaths Deaths
Per Year Referred to,  Autopsied Given
Coroner, ME Public
Procurator Fiscal Inquests
England & Wales? 532,500 37.8% 22.8% 4.8%
Scotland® 57,400 23.7% 12.2% 0.11%
Northern Ireland* 14,500 24% 8.8% 1.3%
Republic of Ireland® 29,812 26.5% 9.4% 4.9%
Alberta, Canada 17,000 25% 7% 0.12%
British Columbia, 25,000 28% 10% 0.06%°
Canada
Ontario, Canada  Approx. 70,000 27% 11% 0.1%
Victoria, Australia 32,000 13% 9.7% 0.8%
New South Wales,  Approx. 46,000 14% 10.3% 0.35%
Australia
New Zealand 28,000 14% 9.8% 4%

Source: Remainder figures obtained from personal communications with
jurisdictions.

The figures do not of themselves show that the rates of these activities are
necessarily too high in England and Wales or those elsewhere too low.
However they prompt questions about the focus and priorities in our own
arrangements. These higher activity levels have costs, and they impose
delays and other disadvantages on families. They need to be justified by
evidence of benefit. There is neither such evidence nor any satisfactory
mechanisms for discovering what it might be. This may, partly, be because
the fragmented systems through which the service is provided make it
impossible to assess the value of its activities. |t may also be that the
activity rates are too high.

The work commissioned for our review from Clarke and Gladwin has
drawn attention to increases in the number and proportion of deaths
reported to coroners where no further action is taken by the coroner, and

2 Deaths Reported to Coroners, England and Wales 2001, Richard Allen, Home Office.

3 Figures for 2001 supplied by the General Registry Office (Scotland).

4 Figures supplied by the Northern Ireland Court Service and the General Registry Office (Northern Ireland).

B Figures for 2001 supplied by the General Registry Office (Ireland) and the Department of Justice, Equality and
Law Reform (Ireland).

% British Columbia Coroners’ Service Annual Report 2000.
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an increase in the number of inquests with verdicts of natural causes. They
comment:

“All these trends suggest that the resources of coroners are being
stretched by, and the primary purpose of the coronial system is being
subverted by, an increase in referrals for reasons other than that an
unnatural or accidental cause of death is suspected. These trends are
not only unsustainable with current resourcing patterns, but are

"7

undesirable”.

9.  Also relevant is the way in which over the years the coroner’s powers have
developed and been expressed in the law. The powers are focused on the
activities of holding inquests and ordering autopsies. There is no general
power or duty to hold an investigation into the causes and circumstances
of a death and to deliver an outcome to that investigation. Although there
are rules relating to the holding and conduct of inquests (the Coroners
Rules which are made under the statutes governing the service in England
and Wales and Northern Ireland respectively) the legal framework within
which the majority of cases are handled is much less clear. It gives families
very few defined rights of access to the processes or outcomes of
investigations in cases where there is no inquest. Such investigations
constitute the majority of cases handled by the coroner service.

10. We think it likely that the relatively high reporting, autopsy and inquest
rates in England and Wales reflect:

® the inherited legislative framework which emphasises these activities
and processes rather than outcomes;

@ custom and practice with little or no national analytical capacity or
guidance and scrutiny powers;

® the absence in most coroners’ offices of medical skills to deal
confidently with deaths from natural disease.

11. Though we are not suggesting quantified targets, we anticipate that the
changes we are recommending will cause all the key activity rates in
England and Wales, for deaths reported to the coroner, for autopsies, and
for public inquests, to move closer to those in the other countries; and that
in consequence deaths which really need investigation by the coroner will
be more suitably and thoroughly investigated than many now are.

7 Clarke and Gladwin, op cit, page 6.
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The main purposes of the changes we recommend are to deal with
defects we have identified — to create a service that has consistent and
known national standards, that safeguards the public but makes good
service to bereaved families a major priority, that is equipped with modern
duties and powers, proper professional leadership, and the range of
legal, medical and investigative and human skills necessary for these
purposes.

There are six areas of major change involved in our recommendations.
Their detail is set out in later Chapters.

A consistent professional service, based on full-time leadership
throughout England, Wales and Northern Ireland.

The death investigation service — the coroner service — should become a
service of predominantly full-time legally qualified professionals
appointed, trained and supported to modern judicial and public service
standards. It should provide consistent and reliable services to safeguard
the public. To achieve this:

® the service should be reformed into two national jurisdictions, one for
England and Wales, and one for Northern Ireland;

o the Lord Chancellor should become responsible for appointing and
supporting the service as he is for other justice services;

® a statutory Coronial Council should oversee the working of the death
certification and coroner services to ensure that they work properly
together and have consistent standards;

® there should be a small inspectorate to monitor coroner service
standards;

® each national coroner jurisdiction should be headed by a Chief
Coroner;

® there should be a Rules Committee in each national jurisdiction to
promote consistency of practice in the holding of inquests and to
allow practice to respond to emerging and changing needs;

® the present 136 coroner districts in England and Wales should be
replaced by around 60 coroner areas broadly linked with police
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authorities to give the service the mass necessary for a proper
professional base and full time leadership;

® there should be structured and mandatory training for all key
personnel;

® there should be a new statutory basis for the service defining its role
and giving it powers as a general death investigation service. There
is a need to replace the patchwork of powers it has inherited from the
distant past.

2. Consistency of service to families to be underpinned by a Family
Charter having legal effect and including:

® measurement and audit of times for the completion of investigations
and inquests;

® o statement of families’ rights to specified information;

@ a rightto formal review of decisions to order an autopsy (or not to do
so), and of certain other administrative decisions by coroners;

e fuller and more reliable links with providers of bereavement services;
® o mechanism for making complaints.

3. A service that deals effectively with legal and health issues, works
effectively across the full range of public health and public safety,
and supports and audits the death certification process. To achieve
this, each coroner area should have, in addition to a legally qualified
coroner, a doctor acting as Statutory Medical Assessor to:

® oversee and support the certification of individual deaths by clinical
doctors in the area;

® support the coroner in death investigations and supervise the
generality of cases involving death from natural disease;

@ create appropriate and effective links between the coroner’s office
and public health and other public safety networks.

This will bring an important new dimension of medical expertise into the
coroner service, without placing unrealistic demands on scarce medical
manpower.

4.  In death certification, a common process to replace the “three-tier”
cremation process with a “two-tier” certification system applying to
all deaths equally whether the body is buried or cremated. The
responsibility for doing this will lie with doctors providing health care to
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patients in the community and in hospital. The first certifier should usually
be the doctor looking after the person who has died. The second should
be from a panel chosen and supported by the Statutory Medical Assessor
based in the coroner’s office:

e families will have a defined right to pursue any anxieties about a
death with the second certifier or the coroner’s office;

@ there will be some changes to the detailed rules which will allow the
certification process to work faster and more smoothly.

More informative and accessible outcomes to coroners’ death
investigations:

® more detail and transparency in those relating to the large majority
of cases which are not subject to a public inquest;

® the retention of the public inquest in cases where deaths occur in
situations of restraint or special vulnerability, where there is a need
for the judicial examination of evidence, or there is otherwise a public
interest in a judicial examination;

@ more privacy in certain other public inquest cases;

® more flexibility over the scope of the inquest;

@ more authoritative handling of exceptionally complex inquests
through the selective involvement of the permanent and higher
judiciary in the conduct of inquests;

e fuller conclusions from inquests with a stronger bias towards
narrative and preventive findings, and less inappropriate imputation

of liability through short-form “verdicts”;

e in Northern Ireland, more consistency, predictability and clarity in the
use of inquests;

@ fairer and more consistent rules on disclosure of evidence in inquests.

A proper recognition of the work of coroners’ officers:

e in the new statute for the service;

® through the provision of training;

e through a widening of the skills base to encompass the new role and
structure of the service in the handling of deaths from natural

disease; some health care skills to supplement the essential
investigative and family liaison skills already represented;

23

RLITO001915_0031



Chapter 3 - The New Approach

® some specialisation, for example in the deaths of children, self-
inflicted deaths, and in workplace deaths;

® in Northern Ireland, the creation of a coroners’ officer service from
scratch.

3. Along with these changes of structure, the services need statements of
their functional objectives and their service values. We suggest that
they should be the following:

Death Verification and Certification
1. to confirm formally that death has occurred;

2. to certify to the best of the certifier’s knowledge and belief that the death
has occurred from natural disease and that there are no suspicious or
other circumstances requiring investigation;

3. to give medical causes of the death which to the best of the certifier’s
knowledge and belief explain the death, are suitable for inclusion in the
permanent record of the death, and enable the family to understand why
it occurred;

4.  to provide information on the cause of death for inclusion in the national
mortality statistics which, along with other sources of information on the
causes of death and disease, contribute to the maintenance and
improvement of public health and safety;

Death Investigation through the Coroner Service

5. to satisfy the public that there is an independent and professional process
for scrutinising deaths of uncertain cause or circumstances, and for
investigating all deaths of people detained by the state or dying at the
hands of state agents, or otherwise in situations of special vulnerability or
where special vigilance is required;

6. to help families understand the causes and circumstances of the death of
the family member in cases of significant uncertainty which cannot be
resolved through other processes;

7. to contribute along with other public services and agencies to the
avoidance of preventable deaths.
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Death Certification and Coroner Services: Service Values

These services should, for the differing circumstances of England, Wales and
Northern Ireland, efficiently and promptly certify and where necessary
investigate deaths so as to:

1. meet public safety, public health, public confidence and human rights
requirements for the protection of life throughout all sections of the
community without discrimination or favour, with full independence and
proper accountability;

2. ensure that information on preventable deaths is made fully available and
has proper influence;

3.  so far as is consistent with 1 and 2 respect individual, community and
family wishes, feelings and expectations, including community and family
preferences, traditions and religious requirements relating to mourning
and the disposal of the dead; and respect family and individual privacy;

4.  allow participation by families and bereaved people in the processes of
certifying and where necessary investigating deaths, treating them
sensitively and with dignity, helping them find further help where this is
necessary, and meeting their concerns and uncertainties as promptly and
effectively as possible;

5.  provide a seamless service when certifying or investigating deaths with a
single point of access for families, thus avoiding unnecessary confusion
and distress.

The services should:

6. be suitably staffed to deal with medical and legal and judicial
responsibilities by people who are properly and consistently trained for
their specific tasks;

7.  work to known and auditable standards;

8. contain processes encouraging change and adaptation to future
challenges.

4.  The service values are based on proposals in our consultation paper of
August 2002. They reflect some changes suggested by respondents —
notably the addition of a seamless rather than fragmented service for
bereaved families, and the need to apply the principles relating to public
health and safety without discrimination throughout the whole community.

5. The new structures we recommend to end the fragmentation and
inconsistency of the services are radical departures from the past. So, too,
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10.

is the introduction of service standards and the means to monitor and
deliver them. Nevertheless, our recommendations retain some key
features of the present arrangements.

Our recommendations involve the retention of the role of doctors looking
after hospital and family practice patients in the certification of the
maijority of deaths. Other models are possible. An alternative would be to
centralise the responsibility for certifying all deaths in the coroner’s office.
The certification of deaths would then be effected completely
independently of the doctors who provide medical care. This might reduce
the risks of unsafe or abusive certification. But it would mean taking out
of the hands of the doctors who look after patients the responsibility for
providing them with what we believe to be an important final service.

The failures of the present process to protect patients mean that systems
improvement are necessary, and that henceforth all concerned — relatives,
doctors, other health care staff, the police and coroners and their staffs —
should show more wariness. But it is possible to carry mistrust too far. We
think it important that doctors providing health care to patients should,
individually and collectively, have the major responsibility for a prompt,
fair and accurate certification of their deaths. The new support and
safeguards we recommend will reduce the risks of malpractice but not at
the cost of removing responsibility from those with whom it most sensibly
lies.

We are proposing also that other health care personnel with suitable
qualifications should verify that a death has occurred. We also suggest, in
Chapter 6, that some nurses might be more actively involved in the
certification of deaths.

Our recommendations build on the inheritance of the coroner service for
dealing with deaths of uncertain cause or circumstances. We have looked
at alternative models, and at the development of the coroner tradition in
Commonwealth countries.

We have brought together in Annex E some material on death
investigation methods in Scotland and other European countries, the
Medical Examiner systems used in many parts of North America, and the
coroner service developments in Canada, Ireland, and Australia and New
Zealand.
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11. The Scottish and continental European practice is to use the generic
criminal and judicial investigation process — the Procurator Fiscal in
Scotland and the procureur in France, for example, for initial
investigation; Sheriff Courts and a Juge d’Instruction then conduct further
investigation if it is necessary.

12. That approach cannot be replicated in England, Wales and Northern
Ireland because the institutions on which they are based do not exist. We
have no service responsible for both prosecution and investigation (as the
Procurator Fiscal is in Scotland and the Procureur in France). Nor do we
have any equivalent of the French Juge d’Instruction who at judicial level
oversees these processes.

13. The police and the Crown Prosecution Service have their own challenges
and priorities. Even if suitable structures existed it would not be sensible to
transfer to those services the responsibility for general death investigation.
Much senior police opinion is against even the present level of police
responsibility for supporting the coroner service through the provision of
coroners’ officers.

14. Medical Examiner systems, as in North America, are led by pathologists,
most of whom specialise in forensic work. The recent Home Office Review
of Forensic Pathology Services estimates that there are 32 forensic
pathologists practising in England and Wales'. It is already difficult to
cover essential forensic work with this small workforce. It would not be
sensible or foreseeably practicable to extend their role into the wider area
of general death investigation. There is also a shortage of specialist
histopathologists and about 10% of NHS consultant posts are unfilled.

15. More positively, the Omnibus Survey? work on public attitudes to coroners
suggests that there is a reasonable understanding of their role, and a fair
degree of respect for the concept of an independent judicial style of death
investigation, even though there is not, generally, much detailed
knowledge of where coroners work or exactly what they do.

16. Most of the overseas coroner systems that we have examined have been
radically developed from their original base. We were particularly
impressed by the professionalism and quality control we saw in Ontario,
Canada and Victoria, Australia. We were also struck by the prompt and
professional way in which a wide range of deaths are investigated and
reported on, without routine resort to public inquests. We are proposing
an improvement in the accessibility and quality of investigation and
reporting in cases which do not involve inquests. Whilst we are also
proposing a more flexible and sparing use of public inquests, the
openness of the remaining parts of the coroner system will be enhanced.

! Review of Forensic Pathology Services; The Home Office, March 2003.
2 public Attitudes to Death Certification and the Coroner Services, ONS Omnibus Survey 2002.
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17. In the more detailed chapters which follow there are references to certain
crucial structure changes we recommend which are relevant to some of
the particular issues and problems we have examined. These are, in
particular:

® the Coronial Council. This would be an independent statutory body,
appointed by the Government, to oversee the public interest and
family service aspects of death certification and the coroner services,
to ensure common standards and adaptability to change, and to
monitor the performance of the services and the standards of service
given to families. lts membership would include people with insight
into the experiences of bereaved families, and certain key
independent public office-holders such as the Chief Medical Officer,
the Registrar General, and the senior judicial figure in the coroner
jurisdiction. Details of the Council’s suggested functions and role are
in Chapter 14, paragraphs 24 to 37;

® the Statutory Medical Assessor. This would be a doctor working
alongside each coroner. He would be responsible for auditing the
death certification done by doctors in his area, dealing himself with
many of the natural cause deaths reported to the coroner, helping the
coroner in the medical aspects of wider circumstantial investigations,
and acting as a bridge between the coroner service and the worlds
of public health, healthcare, and public safety. More details of the
role are in Chapters 5, 6 and 15;

® the second certifying doctor. This would be the second of the two
doctors certifying deaths not reported to the coroner. He would
confirm that the certification was in order, be available for
consultation with the family if they wished, and give authority for the
burial or cremation of the body. Details of the role are in Chapter 6,
paragraphs 27-34.

18. We recommend in several instances that the Coronial Council should
issue statutory guidance made under the new Parliomentary legislation
that will be necessary to bring the Council formally into being and give
effect to the other major structural changes which we recommend. By
statutory guidance we mean that the main legislation should explicitly give
the Council powers to issue such guidance, and that the guidance issued
under such powers should have legal force. It would not wholly remove
the discretion from individual coroners in their handling of individual
cases. It would, however, mean that any departure from the guidance
could be legally challenged and that in the face of such a challenge the
onus would be on the coroner to justify what he had done.

19. There is an overview of the new service structure we recommend in

paragraphs 89-99 of Chapter 15.
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20. Opposite, Figure 2 and 3 respectively, are flow charts summarising the
new processes we recommend for handling cases. Figure 2 summarises
the processes for all cases, and is comparable with Figure 1 in Chapter
1. Figure 3 covers the death certification process.
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Figure 3: Current and future systems of death certification
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Chapter 4 - Reporting Deaths to the Coroner

In this chapter we examine the mechanisms for determining which
deaths are reported to coroners, and the process of making such
reports.

1. Most systems for regulating deaths make a distinction between those
caused by natural disease or the effects of old age, and those which occur
in circumstances needing further and special investigation. The deaths
needing further investigation usually include deaths in uncertain or
suspect circumstances and those which occur in situations where special
vigilance is required or public safety or health interests are identified.

2. The legal provisions governing the process for selecting and defining
deaths which should be reported to coroners in England and Wales and
in Northern Ireland are unclear and unsatisfactory.

3. There is a common law duty to report a death to the coroner in
circumstances where an inquest might be required. It is traced by most
commentators to a case three centuries old'. It applies to everyone, not
just professional people involved in one capacity or another in dealing
with deaths.

4.  The Coroners Act 1988 requires coroners to hold inquests into violent or
unnatural deaths, sudden deaths of which the cause is unknown and into
deaths in prison. The Act does not however deal with the obligation to
report such deaths. The reporting process, as legally defined, derives from
Registration legislation which prevents a registrar from registering a death
which has been reported to the coroner and, through regulations, defines
certain deaths which the registrar should report.

5. Regulation 41 of the Births and Death Regulations 1987 requires a
registrar to report a death to the coroner “if the death is one:

a. in respect of which the deceased was not attended during his last
illness by a registered medical practitioner; or

b. in respect of which the registrar:

i.  has been unable to obtain a duly completed certificate of cause
of death; or

ii. has received such a certificate with respect to which it appears to
him, from the particulars contained in the certificate or otherwise

"Ry Clerk (1702). The lack of clarity as to who should supply what information to the coroner was recently
commented upon by the Divisional Court in R v Wiltshire Coroner, ex parte Clegg (1996) 161 JP 521.
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that the deceased was not seen by the certifying medical
practitioner either after death or within 14 days before death; or

c. the cause of which appears to be unknown; or

d. which the registrar has reason to believe to have been unnatural or to
have been caused by violence or neglect or by abortion or to have
been attended by suspicious circumstances; or

e. which appears to the registrar to have occurred during an operation
or before recovery from the effect of an anaesthetic; or

f.  which appears to the registrar from the contents of any medical
certificate of cause of death to have been due to industrial disease or
industrial poisoning”.

There are no other statutory legal provisions which require any other
person to report a death to the coroner. The registrar is thus the only
person on whom there is a statutory duty to report a death to the coroner.

In practice most deaths are reported to the coroner by doctors or the
police and the proportion of deaths reported by registrars is only 3.4% of
the total. The police and doctors know which deaths would be reported by
the registrar, and normally report such cases directly themselves, before
the registration process starts. This avoids the delay which would be
involved if the death were reported to the coroner only at the registration
stage.

It would be more logical if statute defined clearly and comprehensively the
types of death which should be reported and who should report them to
coroners. These lists might better be prepared by those responsible for the
operation of the death investigation process, i.e. the coroner service, than
by the registration service. The definition of their terms would be a suitable
function for the statutory Coronial Council to perform.

It would be desirable if parallel statutory guidance explained which
people or institutions were normally expected to report deaths to the
coroner.

These might sensibly include the police, doctors, other regulated health
care personnel, care inspectorate personnel, fire service personnel, and
funeral service staff. The general expectation should however be that
where a person who has died was receiving medical care before the
death the doctor providing such care should in suitable cases report the
death to the coroner. Similarly, where there is an unexplained or traumatic
death to which the police are called, it should be the police who report to
the coroner. It will be confusing to all if there are no clear ground-rules to
that effect. The other groups’ duty to report would be rarely exercised in
practice.
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11. There is also a need to make the reporting system more accessible to
families, members of the dead person’s circle of friends and “whistle-
blowers” who might want to share anxieties about a death. Generally
people in these categories should be encouraged to take up anxieties or
uncertainties about a death with the second certifier in the two-tier death
certification structure that we recommend, but if they have significant
unresolved anxieties after doing so the second certifier should report the
case to the coroner. Exceptionally, the coroners’ office itself should be
open to approach from families and others concerned about a death
which, hitherto, had not been formally reported by other people or
agencies.

12. We recommend that:

a. the identification of the categories of death which should be
reported to the coroner should cease to be legally centred on
the registration process. The Coronial Council should issue
statutory guidance on the types of death which should be
reported to coroners and by whom, and should keep that
guidance under review;

b. the doctor providing care during the final illness, or the police
who attend the scene of a traumatic or sudden death, should
normally report deaths to the coroner, but the range of people
with a power to do so if necessary should include other
professional health care personnel, and members of the care
inspectorates, fire service personnel and funeral staffs;

¢. families with anxieties about a death should be encouraged to
pursue matters with the second certifying doctor. If they are left
with significant unresolved anxieties the second certifier should
report the death to the coroner. Families and others who have
continuing concerns should be able to report a death directly
to the coroners’ office.

13. Because the reporting process is assumed in law to be in the hands of the
registrar, there is no obligation on the doctors or police who in practice
report the large majority of deaths to inform the family that they have
done so. Clearly, there will be some circumstances where that is not
possible, particularly where the identity of the person who has died or the
details of their family are unknown. But otherwise the reporting doctor or
police should be under an obligation to take all reasonable steps
promptly to inform the family that the death is being reported.

14. We recommend that a doctor or member of the police reporting a
death to the coroner should be obliged to take all reasonable steps
promptly to inform the family that the death has been reported.
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In Chapter 12 we recommend that the coroners’ office should, on receipt
of a report of a death, immediately contact the deceased’s person’s family
to give them information about the processes which may follow the report.

There is a range of material which explains which deaths should be
reported to the coroner. The Home Office issues a leaflet, and for people
needing to know the details and background there are good accounts in
a number of specialist books?.

It would, however, be generally helpful if the official list of deaths which
should be reported were in plain and easily comprehensible language.

Our suggested list follows. It expands somewhat the range of child deaths
that should be reported by including any death of a privately fostered
child, any death of a child being looked after by or on behalf of a local
authority or on the “At risk” register, and any death of a child in a family
where there has been a looked after child or a child on the “At risk”
register.

2 For example, Coroner’s Courts: A Guide to Law and Practice, by Chris Dorries, John Wiley and Sons, 1991,
Chapter 3.
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Any violent or traumatic death, including all traffic deaths, workplace
deaths, deaths apparently from self-harm, from injury, fire or drowning or
other unnatural cause in the home or in any other place, or as a result of
the operations of the law and order services.

Any death of a person detained in a prison or in military detention, in
police custody, in a special hospital or under statutory mental health
powers, or of a person resident in a bail or asylum hostel.

Any death from a range of communicable diseases defined from time to
time by the Coronial Council as needing investigation by the coroner.

Any death in which occupational disease may have played a part.

Any death in which lack of care, defective treatment, or adverse reaction
to prescribed medicine may have played a part, or unexpected deaths
during or after medical or surgical treatment.

Any death which occurs, from any cause, of a woman who is either
pregnant, or within a year of delivery, termination of pregnancy, ectopic
pregnancy or miscarriage.

Any death of a child looked after by or on behalf of a social services
authority, or on the “At risk” register, or in a family in which another child
is or has been looked after or on the “At risk” register; or of a child being
privately fostered.

Any death in which the use of addictive drugs may have played a part.

Any other death which a doctor may not certify as being from natural
disease or old age.

Any death which is the subject of significant unresolved concern or
suspicion as to its cause or circumstances on the part of any family
member, or any member of the public, any health care, funeral services

or other professional with knowledge of the death.

Any death in respect of which the Registrar has significant continuing
uncertainties.
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Chapter 4 - Reporting Deaths to the Coroner

This list extends the categories of deaths which should be reported to
include deaths which are the subject of any unresolved concern on the
part of the family or others, including members of the healthcare and
funeral services professions.

It also assumes that the statutory Coronial Council should be able to give
guidance on the range of communicable disease deaths that should be
reported to coroners. There is uncertainty about this, and no clear
mechanism for ensuring a consistent approach amongst doctors and
coroners. The Office for National Statistics has told us that:

“A lack of definition has led to a divergence in coronial practice on
certification and inquests into deaths from AIDS, and CJD related to BSE
for example. No Government Department has accepted responsibility for
addressing this®”

The list should determine standard national practice and requirements for
reporting throughout both national jurisdictions. This is without prejudice
to our recommendation in Chapter 7 that area coroners should have
powers exceptionally or temporarily to require other categories of death
to be reported.

We recommend that the statutory definitions of deaths which
should always be reported should be in clear and easily
comprehensible language, and should lead to consistency of the
basic reporting standards and requirements in each national
jurisdiction. The reporting criteria we suggest expand somewhat on
the current range of child deaths which should be reported, give
families and members of the healthcare professions a role of last
resort in reporting deaths to the coroner, and envisage a role for
the statutory Coronial Council in determining the range of
communicable disease deaths that should be reported.

The Births and Deaths Registration Act 1953 requires doctors to issue a
medical certificate of the cause of death even when the death is being
referred to the coroner. The Office for National Statistics consider that this
requirement causes confusion. The Brodrick Report* recommended its
removal as have various other committees and bodies since.

3 Memorandum of 9 January 2003 to the Review.
4 The Report of the Committee on Death Certification and Coroners (Published by HM Stationery Office
November 1971, CM 4810).

37

RLITO001915_0045



24.

25.

26.

Nevertheless the requirement remains in place. We recommend that it
should be repealed and that, as the Office for National Statistics
proposes, where a doctor is reporting a death to the coroner there
should instead be o report in standard form detailing the reasons
for the referral, giving a brief medical history, a tentative diagnosis
if there is one, and details of any relevant investigations which
have been completed or whose results are still awaited.

The Office for National Statistics has also drawn atftention to a problem
that they have in obtaining timely information from coroners in cases
where an inquest is to be held. They say that they receive no information
from coroners until inquest procedures are all complete. Such delays,
which can be up to a year or more, make it difficult for the ONS to
provide fully up-to-date and timely mortality data and mortality patterns.
They have in mind, for example, cases of possible suicide where careful
monitoring of trends is important and late information can make it
difficult to discern them. They propose that coroners should as soon as
possible provide some factual information to them on such deaths and
their circumstances so that they can make a provisional entry in their
figures.

We recommend that, in categories of deaths to be defined in detail
by the ONS, coroners should as soon as possible after the death
inform ONS of its circumstances, but in terms which do not
prejudice the inquest outcome. After the inquest they should send
the inquest findings to the ONS in the normal way.
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In this chapter we recommend new structures for supporting and
supervising death certification.

1. Nearly two-thirds of all deaths are registered after being certified by
general practitioners or hospital doctors. The death certification process
serves several purposes:

® it is an essential preliminary to registration of a death, and therefore
to the burial or cremation, the funeral and the mourning of the
person who has died;

® it is a safeguard against the disposal of bodies without professional
scrutiny of the need for further investigation;

® it is the main source of the national mortality statistics which are
important for public health and health care.

2. There is clear evidence that the process is not performing the first two of
these functions satisfactorily and that there is need for improvement in the
way it contributes to the third function.

3. As a preliminary to registration and the disposal and funeral
arrangements the process is apt to be subject to delays and difficulties,
partly attributable to changes in general practice which have created
difficulty in the prompt certification of deaths occurring at home during
the night or at weekends. In particular there has been increasing use of
emergency or locum doctors with no previous contacts with the patient or
access to medical records. Delays or uncertainties in having a death
confirmed and certified are extremely unwelcome to families.

4. The Shipman case has shown that the process is not an effective
safeguard.

5. There is a substantial research literature showing that a significant
proportion of certificates are wrongly completed in various ways and that
the quality of the national mortality data suffers accordingly. Clarke and
Gladwin in their report for the Review say:

“Our research has suggested that the process of death certification
even for the most routine of cases remains outdated, complex, not

well understood by those who use it and open to abuse by those with
a criminal intent. Perhaps because of this basic lack of understanding,
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doctors do not necessarily produce an accurate death certificate. The
lack of accuracy has been indicated by research using a number of
different methods in a variety of settings and in a number of different
countries......

“The literature on the quality of death certification does not
sufficiently distinguish between two aspects. One is the poor
completion of certificates which may occur for a number of reasons,
e.g. lack of awareness of the reasons for the different sections of the
certificate or illogical sequencing. The second has been identified by
pathologists comparing post-mortem findings with information written
on death certificates. Substantial discrepancies and levels of error
have been identified. The cause of error may be a more serious one
i.e. inadequate diagnosis of the cause of the patient’s last illness or
underlying cause of death....”!

6. The legislation under which certification is done is in many respects
obsolete and unhelpful. The structures through which it is undertaken give
the doctors doing it inadequate support and help, and the public litle
assurance that it is being done to proper professional standards.

7.  In our consultation paper of August 2002 we outlined an assessment on
these lines. It was strongly supported by all respondents, not least those
from the medical profession.

8. The Office for National Statistics has said that the legislation governing
death certification — the Registration of Births and Deaths Act 1953 for
England and Wales — is inflexible in that unlike otherwise comparable
legislation in Scotland and in Northern Ireland it allows no scope for
piloting or experimentation with changes, for example, electronic
certification, nor for differences of approach to certification in different
settings.?

9. Changing the death certification system in any significant way cannot
safely or sensibly be done without trial and piloting. A legislative
framework which does not allow for adaptation, piloting and justified
variety of approach is clearly defective. We recommend that the
legislation governing death certification in England and Wales should be
amended to allow for adaptation of the certification system, for the
piloting of change, and for differences of approach in different settings
where this would be desirable. There is the same need for legislative
change in Northern Ireland.

! Clarke and Gladwin, op cit, paragraphs 5.2.1 and 5.2.4.
2 Memorandum fo the Review from the Chief Medical Statistician, ONS, 25 November 2002.
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10.

11.

b8

13.

14.

15.

16.

17,

Doctors are given little help in death certification. They may receive some
training in medical school or in their first year of hospital training, and
some coroners give talks in local hospitals and to local medical groups.
The General Medical Council has issued some guidance on it, and the
books of blank death certificates that the registration service provides
contain guidance on the process.

For many doctors in clinical practice certifying death is relatively rare — on
average general practitioners will certify deaths three or four times a year.

Death certification is not part of doctors’ contractual National Health
Service responsibilities. It is not therefore subject to monitoring in hospitals
by Trusts or Universities or in general practice by the primary care trusts.
Nor is it within the clinical governance arrangements for hospitals.

Coroners have no formal responsibility for death certification nor any
responsibility in respect of deaths not reported to them. They operate a
largely informal advice service to doctors on whether and if so how they
should certify individual deaths. This advisory service is performed in
England and Wales, often over the telephone, largely by coroners’ officers
who have experience and investigative skills but for the most part no
health care or medical training.

The Registration Service is legally responsible for registering deaths and
for reporting deaths needing further investigation to the coroner. However
it has no management or supervisory powers over the certification process
and, as we have seen in Chapter 4, its role in reporting deaths to coroners
has now for the most part been superseded by direct reports from doctors
and the police. The Registration Service is more the client of the death
certification process than its master.

There is no public service or authority or other institution tasked and
resourced to see that the death certification process is being properly
done and to take steps to ensure that it is. In particular there is no reliable
mechanism to check that deaths which should be investigated by the
coroner are reported to him.

There is no reason to doubt that the large maijority of doctors carry out
death certification with integrity, but major structural reform is clearly
necessary.

Structural change should achieve three objectives:

® to provide in each area an expert medical focus for continuing

education and support of doctors and other healthcare personnel
involved in death certification and the verification of death
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® to audit the performance of death certification in the area with
particular reference to observance of the criteria for reporting deaths
to the coroner, and to the quality and suitability of cause of death
data

® to establish a link between the presently separate worlds of death
certification and the investigation of deaths by the coroner

18. To achieve these objectives we envisage the creation of a new post in the
coroner’s office to work alongside the coroner. It should be filled by a
doctor. The functions of the post should be set out in legislation, to make
clear its independence of any health service provider or professional
grouping, and its answerability under the law. We give it the title of
Statutory Medical Assessor.

19. The responsibilities of the post should include the support and training
responsibilities already referred to. The audit responsibilities should
involve conducting or supervising periodic audits of the death certificates
completed by all the doctors in general practice and hospitals in the area.
The audits would cover broadly trends in the rates and given causes and
circumstances of death in the cases certified by each doctor and in each
practice and hospital or other facility. The purpose would be to identify as
quickly as possible any apparently unusual trend or pattern for such
further scrutiny as might be necessary.

20. Most such audit could be done using the certificates lodged with
Registrars. The statistical framework would need careful working out and
the detailed analysis would probably best be done by the Office for
National Statistics centrally. Clarke and Gladwin report some doubt
whether a robust and sufficiently sensitive statistical framework could be
devised which would provide early enough warning of serious malpractice *
However there is significant work in hand on the issue in this country and
elsewhere®.

21. We outlined a proposal on these lines for a new post with responsibility to
support and audit death certification in our Consultation Paper of August
2002°. Nearly all respondents supported the idea of creating such a post
and broadly the functions envisaged for it. Some medical interests
expressed concern about the medical manpower implications of staffing
this new function satisfactorily when the National Health Service is
expanding. We address that more fully in Chapter 15.

3 Clarke and Gladwin, op.cit. 4.10.10 t0 4.10.13.

4 The Department of Health has informed us that it has in hand work on the assessment of death rates in
general practices. It is currently carrying out a scoping study to look at linking mortality data with NHS data,
and plans to pilot this in the Autumn 2003. We were also fold of work in hand between the Ontario Coroner
Service and STATISTICS CANADA to identify unusual paoiterns in doctors’ death certifications.

5 The post was then described as “Medical Auditor”. The idea found more favour than that title which was
generally disliked by medical respondents. One suggested alternative was “Medical Examiner”, but this is the
title used in North America to denote a forensic pathology-led death investigation service. To use it in England
and Wales and Northemn Ireland for a very different function would cause confusion.
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22. We recommend that to provide support for doctors in death
certification, to audit the death certification process and create links
between death certification and the death investigations performed
through the coroner service, there should be a new post of
Statutory Medical Assessor created in each coroner area, to be
filled by doctors working alongside the coroner.

23. We envisage further functions for these posts, in the selection and support
of the second tier of doctors in the new death certification process
described in the next chapter, and in support of the coroner’s investigative
work and the choice, interpretation and use of scientific, pathology and
other investigative tests for the coroner as explained in chapters 10 and
13,

24. The Office for National Statistics has raised issues about the place of
death certification in undergraduate and postgraduate medical
education. They say that “Training of medical students and doctors on
death certification and related issues is accorded low priority by medical

schools and postgraduate centres”.

25. They suggest that: “The importance of accurate death certification and the
knowledge and skills required for it should be taught as part of a wider
course covering approaches to death, dying, palliative care and
bereavement. In addition to this focus on patient and family care, death
certification should also be covered in the pathology and public health
curricula”.

26. They point to a lack of uniformity in the coverage of these matters in
undergraduate and postgraduate education. They acknowledge that
initial training needs to be followed up by in-service training, and suggest
an imaginative scheme linked to electronic death certification which we
endorse.

27. The work of the Statutory Medical Assessor will be an important part of
the in-service training which they advocate.

28. It is important that the subject is given proper coverage in all
undergraduate and all relevant postgraduate medical education. We
recommend that the General Medical Council and the Royal
Colleges should acknowledge the importance of death certification
in the initial training and continuing professional education of
medical students and doctors.

6 Memorandum of 25 November 2002, op cit.
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In this chapter we describe the new systems we recommend for
confirming that a death has occurred, for certifying deaths not reported
to the coroner, and for obtaining authority to bury or cremate the body.

1.  After a death has occurred there are currently four processes which a
family may need to go through before the body can be buried or
cremated and a start can be made on the settlement of the estate:

® verification that a death has occurred;

® certification of its cause by a doctor who provided care in the final
illness (unless the death is reported to the coroner);

® registration of the death by taking the certificate of the cause of death
to the local registrar’s office;

® authorisation of the disposal of the body by the registrar at the same
time as the death is registered. When that authorisation is received
the family member or personal representative takes the authorisation
form to the funeral director who can then make the disposal
arrangements.

2. If the body is to be cremated there are four additional steps that need to
be taken. After the registration of the death the family member or
personal representative needs additionally to:

® make an application for the body to be cremated;

® obtain a cremation certificate from the doctor who has completed the
medical certificate of the cause of death;

® obtain another certificate from another doctor endorsing the
cremation certificate. This doctor is required by the regulations to
view the body and to contact the certifying doctor before completing
his certificate;

® obtain the authorisation of the crematorium referee.
3.  The family or personal representative may not be fully aware of all these
steps because in practice funeral directors often attend to all the extra

cremation steps after the relative or personal representative has
completed the application for a cremation.
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4.

The certificatory processes needed for a burial have no cost to the family,
but the extra steps needed for cremation cost in all about £100 — i.e.
£45.50 to each of the doctors completing the cremation certificates, and
£5.50 to the crematorium referee. These charges are often met by the
funeral director and recovered from the family as part of the professional
funeral expenses. Not all families will be aware of them.

Some 70% of deaths in England and in Wales lead to cremations, though
members of some religions — notably Jews and Muslims — do not practise
cremation and bury the body in the earth.

For largely cultural reasons in Northern Ireland the cremation rate is
considerably lower — at 17%.

In England and Wales the cremation rate rose gradually from a low base
in the early part of the twentieth century and has been steady at roughly
its present rate for the last decade or so. In Northern Ireland the
cremation rate has been rising slowly, and continues to rise at about 1
percentage point a year.

In our consultation paper of August 2002 we:

® pointed out that the process of verifying death is not in itself a
statutory process separate from or separately identified within the
certification process and suggested that it should be defined as a
process in its own right which might be performed by suitably trained
personnel not necessarily doctors;

® drew attention fo structural weaknesses in the cremation certification
process undermining its value as a safeguard and suggested that it
might be discontinued in favour of a common certification process for
burial and cremation;

e invited views on whether such a common process should involve
certification by one or alternatively two doctors, and whether either
should necessarily view the body (and if so which one of the two);

e drew attention fo a difference between Northern Ireland and England
and Wales in the period prior to the death within which a certifying
doctor must have attended the patient (unless he views the body after
death) — in England and Wales this is 14 days, in Northern Ireland
28 days.

We also:
@ drew aftention to the fact that the bereaved family is given no
participatory status in the certification process. They have no right to

see the doctor’s certificate of the medical cause of death, which when
the process follows the pattern strictly required by the law, is delivered

46

RLITO001915_0054



10.

11.

12.

Chapter 6 - Verifying and Certifying Deaths

to the registrar by the doctor or if given by the doctor to the family
may be in a sealed envelope;

® acknowledged the importance of prompt process to families,
especially in Northern Ireland where the tradition is for burial within
three days of death, and in the Muslim and Jewish communities who
prefer to inter within a day or so of the death.

There was general support amongst those respondents who commented
on the matter for a clear and specific process to verify that a death has
occurred, and for this verification to be performable by suitably trained
personnel who need not be doctors.

The point is of particular importance in some situations, for example:

® when someone is taken very ill at home, the ambulance or a
paramedic is summoned and death occurs before they arrive or while
they are there;

® where someone dies in a public place, for example in a traffic fatality
or from a heart attack, the scene is attended by an ambulance crew;

e undertakers will not normally move a body from a scene of death
until there has been independent professional confirmation that
death has occurred and that the removal is in order. If a doctor has
been at the scene he can provide this service but there may be a
considerable wait before a doctor can come. If the body cannot be
moved before he does so, the family in a home death may be left for
a considerable time alone with the body. If the scene is a public
place, the ambulance and the police may have to wait for the arrival
of a doctor when they could be attending other urgent duties. As well
as causing distress to families, these delays can involve considerable
inconvenience o members of the public, e.g. where, in a death on a
railway, trains are held up until a doctor arrives at the scene to
confirm that death has occurred.

In some localities there are protocols agreed between the police, the
ambulance service and local funeral directors which enable specific and
suitably trained groups of personnel to certify that death has occurred so
that the undertaker can remove the body without delay. The personnel are
usually qualified ambulance staff and paramedics. We saw such a
protocol, for example, in Nottingham. But there are places where they do
not exist and the problems which result are therefore unresolved.
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13. We recommend that:

a. all deaths should be subject to professional verification that the
life has ended. This verification should be made after the body
has been viewed;

b. verifying that a death has occurred should be statutorily
defined as a step distinct from certifying the cause of death;

c. verification of death may be performed by a doctor (whether or
not the doctor who also certifies the cause of death), or by
other suitably qualified personnel;

d. there should be, in England and Wales and Northern Ireland
respectively, national protocols agreed with representatives of
the police, the medical and other healthcare professions and
the funeral services industry, governing the circumstances in
which verification should occur, the information that should be
recorded, the groups of personnel able to perform the function
and the training they should have.

14. We suggest that the groups should include doctors, registered nurses,
qualified ambulance personnel and paramedics. We attach at Annex A to
this chapter a draft verification form as a starting point for the detailed
work necessary to carry forward this recommendation. We address some
issues about verification specific to care homes in Chapter 11.

15. Virtually no consultation respondent argued in favour of retaining the
separate and additional process for certifying cremations. Cremation
interests themselves have long argued for a common process governing
all disposals whether by burial or cremation. All those who commented
accepted that the process in which a second certifying doctor may be
chosen by the first certifying doctor from any doctor of his acquaintance
lacks independence and cannot be regarded as a proper safeguard, and
that the crematorium referees often receive the papers at too late a stage
for any intervention to be practicable. Since by that stage the death will
have been registered and the family will already have authority to dispose
of the body, there is nothing in the process itself to prevent a family
refused cremation approval by a crematorium referee from having the
body buried, or even approaching another crematorium.

16. The separate and additional cremation certification system dates from a
time when cremation was relatively new as a process and no doubt
reflected concern that the incineration of bodies might remove evidence
of foul play because exhumation of a body for further forensic
examination — which still remains possible after it has been buried -
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would not be possible after a cremation. Further and special checks were
seen therefore as an essential safeguard.

The Shipman experience combines with the structural weaknesses of the
cremation certification system to mean that it cannot sensibly or safely be
retained.

There are however significant issues about the character and purpose of
any certification system which would deal equally with all deaths whether
the route of disposal is burial or cremation, and there are features of the
cremation system which should not be lightly jeftisoned.

Firstly, the cremation application that has to be made by a family member
or personal representative gives the family some status in the certification
process which the ordinary certification does not give them. It also
requires some information about the circumstances of the death which is
not required for the Medical Certificate of the Cause of Death, including
a statement that to the applicant’s knowledge there are no grounds for
suspecting “violence, poison, privation or neglect”, and the location of
death and the type of location (for example nursing home).

Secondly we were informed in several of the hospitals which we visited in
the regions that they use the second certification required under the
cremation scheme as a means of doing broad informal checks on the
standards of death certification in the hospital. Many such second
certifications are done by doctors in the pathology department who are a
source of expertise and advice to the hospital as a whole on death
certification issues.

We must also report that though the weaknesses of the cremation
certification arrangements were widely acknowledged in the responses to
our consultation paper, virtually no respondents thought it would be
satisfactory to rely simply on a single medical opinion as to the cause of
death and the suitability of allowing the disposal of the body without
further investigation or inquiry. All private individuals and voluntary
groups thought that this would be unacceptable. This was also reflected
in comments we received from police and prosecuting interests, and from
many medical responses, individual and collective.

It may be that some of these responses underestimate the reliability and
integrity of doctors in their certification work. However, we said in the
introduction to our Report that we see a restoration of public confidence
in the death certification process as one of the two essential objectives of
reform. Our judgment has to be that this objective will not be achieved
unless there is a system which brings two expert professional opinions to
bear on each death before it is accepted that the body may be buried or
cremated without further investigation or inquiry.
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23. This conclusion holds good, in our opinion, even if, as we recommend in
Chapter 5, all certifications are subject to general periodic audit by the
Statutory Medical Assessor working with the coroner. This audit and the
Statutory Medical Assessor’s support function to all doctors who certify
deaths would be of value. It would improve the quality of certification
generally in terms of the accuracy of the disease information given in
certificates and encourage more attention and wariness being brought to
the certification process. But - particularly in view of the likely difficulty of
developing methods of statistical analysis which would quickly show up
suspect patterns of certification — it would not be a substitute for a second
and independent professional opinion in each case.

24. Also of relevance is the intention, described in the Government’s White
Paper on the reform of Civil Registration, that the registration of deaths
should become possible electronically by e-mail or fax. This “remote”
registration would be an alternative to visiting the Registrar. The personal
visit to the Registrar, in the privacy of his or her office, is an opportunity
for the family member to participate in the process following the death. It
is also an opportunity for the family informant to express any doubts
about the death, and for the registrar to explore any questions with the
informant that the material may prompt. This may not be a major
safeguard but its loss is not irrelevant to the design of a new certification
system.

25. For these reasons, we recommend that:

a. the existing cremation certification process should not be
continued;

b. there should be a common certification process for all deaths
not reported to the coroner, whether the body is to be buried
or cremated;

c. that process should in each case bring two professional
opinions to bear before disposal of the body is authorised.

26. We address in paragraphs 61-69 below whether both these professional
opinions need to be given by doctors. We conclude that in the longer term
there would be scope for enabling some nurses — particularly nurses who
achieve the newly introduced ‘nurse consultant’ status — to have a role in
death certification but that for the time being the professional scrutiny of
deaths not reported to coroners should at both levels be undertaken by
doctors.
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The first certificant would in principle be the doctor who had looked after
the patient during the final illness whether in hospital or in general
practice though we have some relaxations of the present arrangements to
suggest in general practice — see paragraphs 54-55 below.

In our consultation paper we suggested that instead of allowing the first
certifier, or the funeral director, to make his own choice of second certifier
from any doctor of his acquaintance, second certifications should be done
only by members of a panel of doctors in each locality chosen and
supported by the Statutory Medical Assessor. They would be
predominantly doctors in clinical practice who would perform the
certification role part-time in addition to their normal patient care.

This concept attracted considerable support from those who commented.
They recognised that it would enhance the independence of second
certifiers, and help to build up standards in and a greater sense of
collective responsibility for death certification.

We shall come to some specific recommendations about how the system
would work in the certification of hospital deaths but we recommend
that for the second certification of deaths in the community:

a. the Statutory Medical Assessor in each coroner area should
appoint a panel of doctors to provide all second certifications;

b. they should be experienced clinical doctors, chosen for their
skills and professional independence. They could still be in
clinical practice or recently retired from it;

c. they should be given some initial training, and some
continuing training periodically after appointment;

d. they should concern themselves both with the safety of the
certification process - i.e. the safeguarding against certifying
deaths which should be investigated by the coroner or the
police — and with the accuracy and suitability of the disease
data given in the certificate;

e. they should invariably speak to the first certifier, and see some
of the clinical case notes, including the note of the last occasion
the first certifier treated the patient, any recent hospital
discharge note or other note authenticating the diagnosis
relevant to the death, and the list of medicines prescribed for
the patient in the period preceding death;

f. they should be available to talk to or see members of the
immediate family if that were to be requested.
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31.

32.

33.

34.

35.

36.

Second certifiers would not perform this function for their own patients or
for patients from the general practice in which they worked. Subject to
that, it would be for the first certifier to choose a second certifier from the
panel and to arrange for the passing of papers to him, by secure and
tamper-proof e-mail if and where this was available and by fax or direct
delivery in other cases. It would be necessary for the mechanics of choice
to be effected on a rota basis; this would avoid the first certifier routinely
choosing the same second certifier and the development, thus, of
arrangements which could be said to be unhealthily “cosy”.

There are clearly issues about the availability of second certifiers in
sufficient numbers and with the accessibility needed to ensure that the
process is promptly conducted.

So far as we can judge the existing cremation process which involves a
second doctor in each case performing some of the functions we foresee
for the second certifier here operates without too much difficulty in terms
of the availability of doctors. They are paid fees for the work and it would
be necessary for the doctors engaged as second certifiers in the new
system to be engaged on terms which would result in the delivery of a
satisfactory level of service to the public.

Work done by Peter Jordan suggests that in England and Wales the overall
amount of medical time spent on cremation certification is roughly the
equivalent of 99 whole time doctors. His broad assessment of the overall
amount of medical time required in the second certification of deaths is
the equivalent of 105 whole time doctors. The increase in the overall
medical time involved is therefore around 5 per cent.

Second certifiers, whether in the community or in hospitals — see
paragraphs 47-53 below — would be both experienced representatives of
local clinicians, and in effect representatives of the regulatory and quality
control functions performed from the coroner’s office by the Statutory
Medical Assessor. In respect of their certification function they could be
regarded as out-posted representatives of the Statutory Medical Assessor.
There is, therefore, a fine line between the concept of second certification
as we have developed it and giving the coroner’s office a surveillance
function in relation to all deaths, including those not initially judged to
have any characteristics requiring special investigation.

Those deaths that clearly do need reporting to the coroner for any of the
reasons given in Chapter 4 should be reported at the earliest possible
stage — that is normally by the first certifying doctor or sometimes by the
police who attended the scene. Second certifiers would be able to report
a case to the coroner if they judged it to need further investigation but we
would expect such cases to be rare and that the reporting of most deaths
to the coroner would be done by first certifiers directly.
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37. The most likely circumstance in which a second certifier would report a
death to the coroner which the first certifier had been prepared to certify
would be when a family had exercised its right to talk to the second

certifier and still had significant unresolved doubts or anxieties about the
death.

38. To enable the family to benefit from that right it would of course be
necessary for first certifiers, or their practice staff, to inform the family of
the name and contact details of the second certifier.

39. It has been remarked as a defect in the existing certification arrangements
that the UK is one of the few countries in the developed world where there
is no requirement for a dead body to be viewed by a doctor before its
burial is authorised.! This is so because where there is to be a burial the
certifying doctor does not have to view the body after death if he has seen
the patient within 14 days of the death.

40. Most of the interests who commented on this point in our consultation said
that they thought that one or another of the doctors in a two-tier
certification process should view the body after death.

41. The British Medical Association said that the obligations of the second
certifier might include reviewing the patient’s medical notes, talking to the
first certificant and examining the body.

42. However, they go on to say:

“To be of any value, examination of the body needs to be carried out
by a doctor with appropriate training in forensic medicine, and the
knowledge and skills required are not amongst those that doctors
would routinely be expected to have....a perfunctory examination by
the second certificant is therefore also of no real value and, if an
examination is to be legally required, it is essential that this is done
thoroughly...The examination should also be performed in an
appropriate environment, preferably a mortuary, and should be
properly documented. In practice, these arguments will need to be
balanced against the financial implications and a more realistic
solution might be to require an examination in certain specified

!'s. Leadbeatter and B. Knight Anomalies and Ambiguities in the Disposal of the Dead, arficle in the Journal of
the Royal College of Physicians of London 1986 and in several articles since; Peter Franklin A Review of the Law
of England and Wales Relating to Death, research thesis 1993; it also seems to have featured significantly in the
concerns put to the Brodrick Committee by the BMA (section 5 of the Brodrick Report).
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43.

44,

45.

46.

47.

48.

circumstances (which might for example include an expression of
concern by the first or second certificant, another health professional,
or a relative)” ?

Peter Jordan has estimated for us that the costs of requiring doctors to
view in mortuaries all bodies of people who die outside hospital would lie
between £10 million and £15 million a year for England and Wales.?

Such extra costs would be equal to 14% to 21% of the present £71.4
million direct cost of the coroner service in England and Wales. If extra
money on this scale were to become available to improve the certification
and investigation systems it would not be sensible to spend it in this way,
even if the real resources of forensic skill were available to spend it on.
We have in any case already recommended that all deaths should be
verified after inspection of the body at the scene of death by a suitably
qualified and trained healthcare professional.

We therefore agree with the approach outlined by the BMA. We
recommend that there should be no general requirement that all
bodies should necessarily be viewed by the certifying doctor before
certification. Bodies should be viewed by a professional with the
necessary specialist forensic skills at the discretion of either certifier
or the coroner, in cases where the process would clarify an
uncertainty or anxiety, including any uncertainty or anxiety raised
by a family member.

In practice it is likely that such cases would be reported by the second
certifier to the coroner.

In principle the two-tier certification process should be the same whether
the death has occurred in hospital or in the community. The first certifier
should have looked after the patient during the last illness, and the
doctors able to perform the second certifications should be selected and
accredited by the Statutory Medical Assessor.

We have said that for community deaths a doctor should not second-
certify any death of a patient in the care of the practice in which he himself
works. There is an issue whether the same principle should extend to the
second certification of deaths in hospital — i.e. whether all second
certifications of hospital deaths should be performed by doctors not
engaged in any form of clinical practice in that hospital.

2 BMA submission to the Review of 27 November 2002.

3 The lower esfimate assumes that since most mortuary costs are met by the coroner service the significant extra
utilisation of mortuaries that would be necessary if bodies were to be viewed on this scale would reduce unit
mortuary costs fo the coroner service.
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There is an argument of principle in favour of requiring second
certification to be wholly independent of the hospital in which the death
occurs. On the other hand, as with the issue of viewing the body, there are
issues of scale and cost — not so much in money terms but in the use of
the real resources of medical skill, and the time of family members
wishing to see a second certifier and perhaps needing to travel to a
different town or locality if second certification by a doctor from the same
hospital were not permitted.

Some 285,000 deaths a year in England and Wales are certified in
hospitals without reference to coroners so the practical consequences for
relatives and doctors alike are of major importance.

General and acute hospitals are much more diversified organisations
than general practices. They contain a number of specialisations and
often a large number of consultants, working in separate departments or
Ilf' ”n

irms”.

The most practical approach to the issue, in our view, is for the system to
require that no hospital death should be second-certified by any doctor
from the same department or “firm” as provides the first certifier, and that
the Statutory Medical Assessor should in respect of each hospital not only
“credential” the doctors who may perform second certification, but also
approve the hospital’s policy concerning its patterns of referral for second
certification to its own doctors to ensure that all second certification would
be done with proper independence.

We recommend that for deaths in hospital there should be in
principle the same two-tier certification process in which the
Statutory Medical Assessor would appoint and support doctors to
perform second certification. He should also approve the hospital’s
policy for ensuring that in referring deaths for second certification
by approved doctors engaged in clinical practice in the same
hospital a satisfactory degree of independence of first certifiers
would be achieved.

We have a change to recommend in the arrangements for authorising the
burial or cremation of the body. At present this authorisation is given
when the death is registered — that is to say after the doctor has certified
the death. That is a sensible provision while it is possible for a single
doctor to certify a death. It would plainly be unwise for the doctor who has
looked after a patient up to the time of death also to certify the death as
requiring no further investigation and then in addition without any
independent check whatsoever to authorise the burial of the body.
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55. The introduction of a certification process requiring an independent
medical check on the judgement of the first certifier, validated by some
clinical documentation, alters the position in two ways. Firstly, there will be
an independent medical check whereas under the present arrangements
there is none in burial cases. Secondly, there will be a further stage in the
process of obtaining authorisation of a burial unless there is some
compensating change in the system. This could cause delay unwelcome
to families especially in Northern Ireland where the tradition is for prompt
burial. The prospect of such delay would also be objectionable to
members of the Jewish and Muslim communities since it would threaten
their custom of burial on the day of death if possible.

56. We recommend that authorisation to dispose of the body should be
given by the second certifier at the time he completes the second
certification, and should not wait on the process of registering the
death.

57. This would keep the number of stages through which the family need to
go before the burial at the same as it is now, that is two.

58. It would remain important to ensure that the death was reliably and
quickly registered. The family would have an incentive to complete the
process properly in most cases because without the registration certificate
they will be unable to process administration of the estate. It might
however be necessary to introduce a specific statutory duty on the next of
kin or personal representative to register the death within a defined period
of its certification, and to monitor its implementation through the funeral
service industry and the certification process.

59. We consider that the existing requirement for a certifying doctor to be fully
registered as a medical practitioner should be maintained. For second
certification in the community we have already said that the second
certifiers to be selected by the Statutory Medical Assessor should be
experienced clinicians. Second certification in hospital should represent
the considered judgement of a mature and fully qualified hospital
specialist. We consider that second certifiers in hospital should therefore
be of consultant status.

60. We recommend that all certification should be done by fully
registered doctors, and that second certifiers in hospital should be
of consultant status.

56

RLITO001915_0064



61.

62.

63.

64.

65.

66.

67

Chapter 6 - Verifying and Certifying Deaths

At present the patients of NHS general practitioners are registered with an
individual named general practitioner even though most family doctors
work in partnership and patients often see other members of the practice
than the doctor with whom they are registered. The Health Departments
have been negotiating new contractual arrangements for general practice
under which the patient’s registration would be with the practice rather
than an individual doctor within it.

When that change occurs it would be sensible if any doctor in the practice
with access to the patient’s records who is willing and available to certify
a death should be able to act as first certifier if the practice member who
last or regularly looked after the patient is not available.

In England and Wales doctors may certify a death if they have seen the
patient within the previous 14 days, or alternatively if they view the body
after death. In Northern Ireland the rule is similar except that the
maximum interval allowed between the death and the previous
attendance is 28 days not 14 days.

The longer Northern Ireland interval may be related to the Northern
Ireland custom of prompt burial and may also reflect the rural character
of much of Northern Ireland. It is not however clear that the maximum
intervals in either jurisdiction, or the difference between them, have any
precise rationale.

We are recommending a new certification structure in which every death
not reported to the coroner should be certified by two doctors, of whom
the second would be from a panel appointed for the purpose, and that
the second certification should be supported by material from the
patient’s record. We are also recommending a new process for auditing
and supporting all certifications.

In this new context we think it sensible to bring the maximum interval
between the death and the last visit by the certifying doctor, or his practice
partner, into line as between Northern Ireland and England and Wales by
suggesting that the Northern Ireland interval of 28 days should be
adopted also in England and Wales.

We can see no reason why the shorter interval should be regarded as
increasing the safeguards against abusive or deliberately criminal
conduct. The other changes in process and structure which we
recommend should make it harder for incompetent or abusive
certification to go for long unchecked. The promptness of the certification
process is important to families. Lengthening the maximum interval would
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68.

69.

70.

71.

72.

73.

reduce the number of cases in which reporting the death to the coroner
was necessary, and perhaps also the number of deaths which lead to an
autopsy.

We recommend that:

a. any doctor in a general practice looking after a patient if
available and willing to certify the patient’s death should be
able to act as first certifier;

b. the maximum interval between the death and the preceding
visit or attendance by the certifying doctor or his practice
partner should be 28 days.

It should be noted that this recommendation is in terms of doctors being
able to act as first certifiers. The obligation on them would be to consider
whether to certify a death. It would remain a matter for their professional
judgement whether in a particular case they decide to do so.

We have recommended that nurses, qualified ambulance personnel and
paramedics, as well as doctors, should be able to verify that a death has
occurred. We have suggested that the staffing of coroners’ offices would
benefit from more people with healthcare and in particular nursing
backgrounds.

There is also an issue as to whether nurses should have a role to play in
certifying the cause of death and that the disposal of the body may
proceed without further investigation.

We raised this in our consultation paper. The Royal College of Nursing
gave the prospect a cautious welcome:

“The RCN membership believes that where death is expected
(....regardless of setting) registered nurses should have the authority
to complete certification of death paperwork. Training and protocols
for death certification need to be in place so that professions other
than medicine can assume this responsibility. Where the death is not
expected, there is a clear mandate from the RCN that it would be
inappropriate for nurses to be involved in certifying death.” *

The Department of Health also expressed support in principle.

. Royal College of Nursing, response to the Review of Coroners Consultation Paper, 22 November 2002.
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In the context of a two-tier death certification process the issue needs
careful consideration. The essence of the judgement to be made is
whether a death is an expected consequence of a diagnosed disease, and
whether there is anything about its timing or other circumstances which
justifies further investigation. Questions of diagnosis, causality and
prognosis would generally be regarded as being mainly for doctors
though nurses would often be well placed to assess the condition and
circumstances of individual patients.

We would certainly expect that the second certifier should contact and
consult nursing and other health care staff in any case where there were
uncertainties which they might be able to help resolve, including any such
issues that had been raised by the family or others. There might also be
a role as first certifiers for the new nurse consultants once that status has
been fully established and has significant membership. In the meantime,
and particularly in the initial period of the new certification system, it
would probably be sensible for doctors to remain the certifiers.

We envisage that the family should participate in the certification process
in two ways. Firstly, the next of kin, main family representative, or personal
representative should provide the personal details of the person who has
died, including the full name, including all the given names, date of birth,
and normal address. They should, then, have an opportunity to check that
the personal information given on the certificate has been correctly
transcribed. Secondly the main family representative, next of kin or
personal representative should by right be informed of the cause of death
that the first certifier gives, and should have a right to talk to the second
certifier if they wished to do so.

We recommend that the family representative should provide or
confirm full personal details of the person who has died, should
have a right to be informed of the cause of death given by the first
certifier, and a right to talk to the second certifier.

We do not propose change in the structure of the main cause of death
entries to the Medical Certificate of the Cause of Death, nor any change
in the admissibility of “old age” as a cause of death in suitable cases.

Clarke and Gladwin raise issues about the handling of old peoples’
deaths in certificates and in particular whether the admissibility of “old
age” may” have implications beyond the role of the health services, e.g.
human rights and equity issues. Further investigations into the likelihood of
excess deaths amongst the elderly due to negligence or criminal activity
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with this cause of death, the attitude of certifiers, whether excessive
resources are spent in identifying causes of death which are natural and
the extra value that can be accrued if no deaths were certified as caused
by “old age” would be useful”. ®

80. There may well be value in such further work. The average age of death
continues to rise and more people are likely to die with the multiple
pathologies associated with very long life. Structured research into these
issues, involving the normal processes of ethical clearance and consent,
would seem better than random attempts to use the death investigation
processes and coroners’ powers to go into the causes of individual deaths
where there are no grounds to suspect foul play or neglect.

81. Several of the recommendations we have made - the audit of death
certification by the Statutory Medical Assessor, the introduction of second
certification and the use of clinical records to validate certifications —
should reduce the risk of abusive or incompetent certification. In Chapter
11 we also make recommendations related to the handling of deaths in
care homes.

82. With the abolition of the separate cremation certification process there will
be a need to bring within the common two-tier process for all deaths that
we propose the circumstantial information on the death that is at present
required in the cremation forms but not for the Medical Certificate of the
Cause of Death.

83. We have not gone into any detail on the composition and content of the
forms that will be required for the new process. However, we offer at
Annex B to this chapter the first outline of a possible form to cover both
stages of the certification process. It is designed to improve the range of
the material that would be available in certification, and subsequently in
certification audit, without adding excessively to the time required for its
completion.

84. Any change in the death certification process will require the most careful
detailed design and development work, followed by careful piloting. We
recommend that this work should be undertaken as a high priority
and that it should be linked to the programmes of work already in
hand or planned for electronic registration of deaths, and the
introduction of electronically transmissible health records.

85. Clarke and Gladwin's work also raises a number of other substantial
issues which need further examination. These include whether there
should be a further cause entry in the death certificate to improve the
reporting of relevant underlying conditions such as diabetes, and whether
ethnicity and social class data should be included in certification material
to improve the database for targeting health promotion campaigns.

5 Clarke and Gladwin op cit, 4.2.6.

60

RLITO001915_0068



86.

87.

88.

89.

90.

?1..

Chapter 6 - Verifying and Certifying Deaths

We recommend that the priority at this point lies in the design,
piloting and introduction of the new common two-tier certification
process, and in introducing an audit and support process around
it, and in making the other systems changes, including the
introduction of the Statutory Medical Assessor to improve the flow
of information back into the public health and healthcare systems.

The other fundamental issues should be considered under the
auspices of the Coronial Council which we recommend to supervise
the development of the death certification and coroner systems.

The introduction of a common certification system and the discontinuation
of the separate cremation system provide an opportunity to remove an
anomaly under which cremation certificates are separate from the death
certificates and remain the property of crematoria. There is therefore no
single place, locally or nationally, which holds all the regulatory
documentation concerning a death and the authorisation to dispose of
the body. This is clearly a handicap to any audit of how the process is
working. We recommend that copies of all the new certification
material should be sent to and retained by the area coroner’s
office so that the Statutory Medical Assessor can perform the audit
function on the basis of full information.

If as we recommend the cremation certification system is discontinued and
a common two-tier certification system applying equally to all deaths is
introduced there will be an issue about costs and how they should be met.
The cremation certification system is self-financed from fees payable to
doctors by families amounting to about £100 in each case.

Historically, no doubt, this arrangement was seen as reasonable when the
cremation certification was associated with a process chosen by families
as the means of disposal in what was originally — as in Northern Ireland
it remains — a minority of deaths.

The introduction of a common two-tier certification system to cover all
deaths could not sensibly be financed through charges to families, in our
view. The certification process is an essential preliminary to authorisation
to dispose of the body and to the registration of the death. In its White
Paper on the reform Civil Registration the Government said that death
registration should remain free to the user.
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92. We recommend that the costs of the new certification system should
be met from the funds of the new death certification and coroner
service that we recommend. This would lead to a saving to families
choosing cremation of £100. The implications for service funding are
examined in Chapter 19

62

RLITO001915_0070



Chapter 6 - Verifying and Certifying Deaths

CERTIFICATE OF THE FACT OF DEATH

Name of Deceased:

Family Name: Date of Birth:

Forename(s): Sex:

Usual Address:

Number Street Town/City Postcode
Name and Address of

General Practitioner:

NHS No: NI. No. (for deaths in care homes)

Address and contact details of next of kin or responsible person:

Number Street Town/City Postcode
Telephone Numbers

CERTIFICATION

Name of Certificant:

Position and occupation {tick one):
- Medical Practitioner
- Nurse
- Paramedic
- Other qualified person (define)

Persons present at death (occupation/position):
1.

2.

3.

4,

Time death Signs noted: Absent heart sound/pulses  Y/N

certified (24hr): Tracking in refinal vessels  Y/N
Evidence of decomposition ~ Y/N

Place of Death:

Is there obvious injury?  Y/N If “Yes”, have the police been informed of the death? Y/N

Has the Coroner been notified?  Y/N

Who identified the body to the certificant?

Date and time of arrival of signatory at site of death:

Date: Time:

I certify the fact of death and authorise the removal of the body from the place of death:

Signed: Date: Time:
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MEDICAL CERTIFICATE OF CAUSE OF DEATH

| IDENTITY |
Identity of deceased: Identity of first certifier of cause of death:
Address:
GP: GMC Registration number:

PLACE, DATE and TIME

Place, date and time of death: (if known, or give approximate location where necessary) Place, date and time of verification of fact of death:

LEVEL OF INVESTIGATION

In my opinion, no further investigation is necessary to ascertain the cause of death: ~ Yes/No

This death is from natural disease and/or old age: Yes/No

CAUSE OF DEATH

Conditions causing death (see over): Approximate interval
etween onset and death

[{a)  IMMEDIATE CAUSE OF DEATH ......oouicuiuiiumreeeiecemnieeeanteescetssesecseeeneses e ceoeeseeses s eten st e et eeee e e e eee st oo bt e se et ss et et esit e eniacsecsesen

Disease or condition leading immediately to death {may include ‘old age’)

1BY  INTERVENINIG CAUSE ORFIDEATH. cruusecvvosrsmssrimsasmvissevassassissesessocesessessoosss i cocs et oo Lo s o8 B A S BT )
Underlying condition leading to | {a)

1{c)  UNDERLYING CAUSE OF DEATH .......c.ecttitiueuiusateseuueseseeereseseesesessesasseessestsss s e et et ee s sesmestsssesesetsesesesesesetsessessssosessesssesesnsesesessesesssssnsssesessene
Underlying condition |ec|c|ing to | {b)

Il Other significunt conditions contribuh'ng to death but not related to immediate cause speciFied in 1{a) above:

CONTRIBUTING FACTORS

To the best of your knowledge and belief are there any drugs, medical substances, or treatment, which may have contributed to the death?

DECLARATION

First Certificant:
When did you/your practise/a doctor in your department in the hospital last see this person?

| her:ﬁy cer}ify thatt the contents of this form are true and accurate to the best of my know|ec|ge and belief.
Signed:

Second Certificant: What discussion did you have with the first certificant?
Address:

GMC Registration number:

| hereby certify that the contents of H’!is form are true and accurate Have you had any approach by any member of the family or any
to the best of my knowledge and belief. quesfion by any other person a{)out the manner in which the death
has been certified?

Signed

................................................................................................ Are there any other aspects which justify further investigation  Yes/No

Family Representative:

Address:
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Completion of Cause of Death

Line (a) is for the immediate cause of death.
If there is only one step in the chain of events, an entry at line (a) is sufficient.
If there is more than one step, the condition that gave rise to the immediate cause of death

should be entered in line (b). If this in turn was resulted from a further condition, report that
condition on line {c).

The underlying cause of death should be entered on the lowest used line in Part |, i.e. line
I(c) in this example.

The mode of dying (e.g. cardiac arrest and respiratory arrest) should NOT be used.

If an organ system failure such as congestive heart failure, hepatic failure, is listed as a

cause of death, always report the underlying etiology (e.g. l{a). Congestive heart failure and
I(b). Ischaemic cardiomyopathy).

The best estimate of the interval between the onset of each condition and death should be
entered. It helps the certifying doctor to establish the chain of events that lead to death, and
is also useful subsequently in choosing the appropriate code for the underlying cause of

death.
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Chapter 7 - General Death Investigation Issues

This part of the report deals with the arrangements for investigating
deaths which should be reported to coroners. This chapter examines the
skills and powers needed in the Coroner’s office, the objectives we
recommend for the coronial death investigation service, the purpose
and scope of death investigations, families’ rights of access to
investigations, the criteria for holding public inquests, and for making
public the outcomes of investigations where there is no inquest. The
following chapters cover the outcomes and scope of inquests, the
handling of inquests, and the relationship between inquests and other
investigations.

1. Currently, over 200,000 deaths in England and Wales — about two deaths
in every five — are formally reported to coroners for assessment before
authority is given to bury or cremate the body. Of these, the large majority
are dealt with “administratively” — i.e. without a public inquest. Inquests
are held in some 26,000 cases, about 13% of the cases reported.

2. Where there is no inquest, the coroner or his office notify the Registrar of
the cause of death either after contacting the doctors who looked after the
person who has died or others who can cast light on the cause and
circumstances of death, or after an autopsy has taken place.

3. Where there is no inquest but an autopsy is performed, the family have a
right to see the autopsy report, and to be represented at the autopsy by a
doctor. They do not otherwise have any rights of access to the
investigation process or its outcome; though in practice their inquiries may
be responded to informally.

4.  Currently, inquests are normally held in England and Wales where a body
is within a coroner’s local jurisdiction and there is reasonable cause to
suspect that there has been a violent or unnatural death, or that the
person has died a sudden death of which the cause is unknown, or has
died in prison or from certain noftifiable diseases. Deaths in police custody
or while compulsorily detained under mental health legislation also
usually result in inquests. In Northern Ireland the coroner has discretion
whether to hold an inquest unless the death occurs in prison or certain
other limited circumstances. The inquest rate there is markedly lower than
in England and Wales.

5. The inquest is a public court proceeding, but is inquisitorial rather than
adversarial — there are no contending parties and its primary purpose is

to find facts rather than to aftribute blame or liability. At the inquest
representatives of the family and other interests with standing may, at the
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coroner’s discretion, ask questions of witnesses.

The recorded outcome of inquests in England and Wales, known as ‘The
Inquisition’, usually includes a summary conclusion or “verdict” - “natural

noou

causes”, “accidental death”, “suicide”, or “unlawful killing” for example.

There are widespread criticisms of what is seen as the disparity of practice
between coroners in the conduct of inquests and more generally in the
way in which they do their work. This is perhaps the most frequent
comment that we have heard from families and by organisations such as
Railway Safety who work nationally and therefore experience the different
handling procedures followed by different coroners.

There are also concerns about the scale on which public inquests are held
and the lack, in comparison, of transparency and accessibility to the
family of the way in which the coronial system deals with non-inquest
cases which form the great majority of reported cases. Other issues which
give rise to concern are the relationship between the inquest and other
investigative processes, the suitability of “verdicts” commonly returned in
inquests, and the adequacy of the inquest in its present form to deal with
exceptionally complex or contentious cases, including some cases which
engage Article 2 of the European Convention on Human Rights.

We also consider that there is a lack of suitable medical skills represented
within the coroner system to deal with the many cases that are referred
because of uncertainty over which natural disease caused a death rather
than any uncertainty or anxiety over its circumstances. This gives rise to
the anomaly that when a doctor is unsure how to certify a particular death
he first turns for advice to, typically, a non-medically qualified coroners’
officer.

Finally, there are some general defects in the legal powers under which
the system works.

Though some coroners in England and Wales are doctors, most are
lawyers. A very small proportion are doubly qualified. In Northern Ireland
the statute permits only lawyers to become coroners. Most coroners’
officers are serving or retired police officers and have investigative skills
relating to criminally suspicious, as opposed to health related,
circumstances.

Of the more than 200,000 deaths formally reported to coroners in
England and Wales, about 32% concern those from natural disease which
are reported by doctors because they do not fulfil the attendance
requirements for certifying a death or because they are not sure which
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13.

14.

15.

16.

17.

natural disease the person died from. In a further 24,000 deaths doctors
seek advice from the coroner’s office as to whether and if so how they
should certify the death. This is often provided on an informal basis by
coroners’ officers who are not medically qualified, often in circumstances
which do not lead to any auditable record being created.

In about 50% of deaths reported to coroners the relevant decisions or
advice given to doctors involve essentially medical judgements about the
cause of death and how these should be expressed in writing.

We consider that the service needs to be provided with its own dedicated
medical expertise to supplement the judicial and legal skills of the coroner
in order to handle this essentially medical caseload properly. It is
important that the doctors providing this service should be and should be
seen to be independent of those in clinical practice in hospitals and
general practice. To this end they need to be able o exercise a distinct and
independent professional function of their own.

We consider that each of the new coroner jurisdictions that we
recommend should have one such doctor in-house working alongside the
coroner, supervising the handling of the essentially medical case-load. We
see this as a role for the Statutory Medical Assessor the creation of which
we have already recommended to supervise the death certification
process. The involvement of the Statutory Medical Assessor might avoid
the need for those autopsies which are ordered only because the coroner
or his staff are insufficiently confident or medically knowledgeable.

We recommend that alongside each coroner in the sixty or so new
coroner jurisdictions there should be a doctor acting as Statutory
Medical Assessor. This would improve the handling of the
essentially medical case-load reaching the coroner’s office. The
Statutory Medical Assessor would also help the coroner in the
handling of cases needing circumstantial investigation of medical
issues and improve the choice and suitability of pathology and
other medical/scientific investigations. The Statutory Medical
Assessor’s functions should include the supervision and audit of
the death certification process and liaison with public health and
other healthcare networks on the work of the coroner’s office.

The creation of the new Statutory Medical Assessor posts to strengthen the
medical skills available within the coroner service means that there will be
an increased emphasis on the investigative and judicial work in the role
of coroners themselves.
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18. The essence of their work will be the assessment of evidence and the
conduct of judicial investigations and inquests in cases where the issues
are circumstantial rather than medical (or, if they are medical, give rise to
uncertainty or contention over treatment and the exact cause of death).

19. We consider that to equip the system to handle such issues, coroners and
their deputies should in future have legal qualifications and experience as
barristers and solicitors, and that a medical qualification and experience
of practice alone should not in future be accepted in coroner
appointments.

20. We recommend that, when the new structure is introduced, a legal
qualification and experience of practice as a barrister or solicitor
should be required for coroners and deputy coroners in England
and Wales (as is already the case in Northern Ireland).

21. This recommendation is subject to the proposal — in paragraph 19 of
Chapter 16, which deals generally with appointments in the new structure
— that existing medically qualified coroners, deputy coroners and assistant
deputy coroners' — should be able to apply for posts in the new structure
by virtue of their experience.

22. We suggest that the minimum experience needed as a solicitor or a
barrister should continue to be 5 years’ practice.

23. The phrase we have heard more than any other during the Review is “the
coroner is a law unto himself”. Virtually every interest has complained of
inconsistency and unpredictability between coroners in the handling of
inquests and other procedures. Many of those who have experienced the
system, whether families, lawyers and doctors who work alongside it, the
police or voluntary bodies with concerns over the handling of deaths with
a mental health element, child deaths or deaths in prison, have all made
the same point.

24. One set of comments can stand for them all :-

“Having experienced inquests in a number of geographical areas, we
have seen first-hand that there is at present a wide divergence in the
practice of inquests....The disparity between coroners... ..makes
preparation for inquests difficult. ..Some coroners willingly allow
advance disclosure of documentation if they are requested. This is a
tremendous help to preparation. Other coroners flatly refuse to

L However, we are not recommending that there should continue to be assistant deputy coroners in the new
structure.
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25.

26.

disclose any documentation prior to the inquest. The use of juries is
inconsistent. In similar circumstances one coroner may sit with a jury,
whilst another feels it is not necessary. Some coroners invite an
address from legal representatives at the end of the inquest, whilst
other coroners refuse to hear any closing comment. Some coroners
allow a significant degree of latitude during an inquest, whilst others
will not allow for any degree of divergence from the bald facts. Some
coroners display incredible sensitivity during the inquest process,
whilst others can be extremely inconsiderate. Inconsistency is a
criticism that is levelled at all courts, and parity is difficult to
achieve....... given the nature of inquests, however, it should be easier

to invoke some uniformity into the system”.?

It is obviously desirable that there should be more uniformity of process
and approach. The issues cannot sensibly be regarded as being about
apparently idiosyncratic behaviour by individuals. They are at heart
structural — involving the lack of any consistent training and appointment
processes, the loose and inconsistent procedural framework, the absence
of any dedicated higher court structure of the kind which in other areas of
justice provides accountability and a means of rectifying mistakes, the
emphasis on process rather than a more general investigative function in
the legislation and rules, and the absence of clear objectives.

We recommend that the objectives of the coronial death
investigation service should be reflected in the relevant legislation
and that these should be:

a. to satisfy the public that there is an independent and
professional process for scrutinising deaths of uncertain cause
or circumstances, for scrutinising all deaths of people detained
by the state or dying at the hands of state agents, or otherwise
in situations of special vulnerability or where special vigilance
is required;

b. to help families understand the causes and circumstances of
the death of the family member where these cannot be
resolved through other processes;

c. to contribute along with other public services and agencies to
the avoidance of preventable deaths.

2 Carol Brooks-Johnson, of Pannone and Partners, Solicitors, submission to the Review, 19 November 2002.
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Elsewhere in our report we make recommendations for solutions to the
structural shortfalls that give rise to these inconsistencies and for the
policies and approaches that should lie behind a new coronial service.
They include the following:

the coronial jurisdiction should be re-formed on modern judicial
lines, as a national jurisdiction, small in size but comparable to
other jurisdictions in having a Chief Coroner from the higher
judiciary and in being built around full-time local appointments
(chapter 15);

the creation of a standing Rules Committee. lts role will be to
formulate new and more detailed rules for the conduct of inquests,
and to provide a permanent mechanism whereby the system can
develop in accordance with new and developing needs (chapter
9);

the creation of a Coronial Council to oversee the links between the
coroner system and the range of public interests and agencies that
its work should serve, and to provide a mechanism whereby the
investigation and certification systems can adapt to new
challenges (chapter 14);

the creation of a small inspectorate and of compulsory initial and
continuing training for coroners and other key personnel (chapter

14);

a national organisation and top structure to give leadership
(chapter 15).

These changes would provide the main structures through which the death
investigation service would be helped to act with reasonable consistency.

The statutory powers and duties of the coroner need clarifying and
modernising:

The Coroners Act 1988 specifies certain powers and processes
that the coroner may use, notably holding inquests and ordering
autopsies. These powers stem originally from the days when all
cases reported to coroners were the subject of public inquests.
Subsequently, provision was made for a post mortem examination
to be held in lieu of an inquest. The precise nature of this post
mortem examination and its extent were never defined by law,
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although in practice it has come to mean the general autopsy such
as is carried out now. This “process-orientated” legislation needs
to be replaced with powers and duties orientated instead towards
objectives and outcomes.

e There are some defects in coroners’ powers to acquire the
evidence and material they need to conduct effective
investigations.

® Their powers are largely reactive. They have no defined powers or
responsibilities in relation to deaths that give rise to suspicion or
concern but which have not been reported to them.

30. We recommend coroners should be given explicit powers to:

e investigate and find the causes and circumstances of any death
reported to them by examining records (including medical
records), arranging for scientific and medical or other
investigations, gathering evidence or holding public inquests;

e determine the scope and scale of the investigation necessary to
find the cause and circumstances of the death (subject to what is
said below about cases in which a public inquest would be
necessary);

® obtain any document, statement, report or other material needed
for such investigations from any source, subject only to any public
interest immunity exclusions that might be claimed in individual
cases; and enter any premises for purposes relevant fo the proper
investigation of a death;

e investigate any death on their own initiative, whether or not it had
been reported;

e investigate any group of deaths which have already been certified
if, in retrospect, there are grounds to think there might have been
common factors not previously identified and which require
collective analysis;

® require for any specified time that all deaths occurring in particular
facilities or locations should be reported to him, even if they would

not normally fall within reportable categories.

31. Secondly, the coroner, the Statutory Medical Assessor and their staffs
should be under duties to:

e comply with statutory guidance and Codes of Practice including
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those covering relations with bereaved families;

e supply findings or outcomes of death investigations in whatever
form or forms should be prescribed;

e work with the police force(s) in the same jurisdictional area, and
with other agencies working in related fields, notably the National
Care Standards Commission® and local child protection agencies
in respect of the protection of vulnerable people including
children, the frail elderly, and people with learning disabilities or
mental health problems;

e conduct investigations in accordance with any statutory guidance
issued by the Coronial Council;

e comply with practice directions or guidance issued by the head of
the jurisdiction.

32. It is a serious defect of the present system that the only investigative
process which is transparent is the public inquest. In cases which are
settled by coroners without an autopsy the family and others with an
interest may be informed of the report of the death to the coroner and the
reason for it, but they have no right of access to the person making the
report or responding to it, to the relevant documentation or to the forms
on which the findings are reported to the Registrar. In cases where there
is an autopsy the family have a right to be represented by a doctor when
it is carried out and to see the pathologist’s report. Although, in practice,
their inquiries may often be reasonably well dealt with the procedure lacks
defined transparency and accessibility.

33. These defects in the processes used in 87% of the cases reported to
coroners may explain why some families feel that to get any ‘real’ or
useful information there needs to be an inquest even if this involves delay

and publicity.

34. We have been impressed by the way in which the large majority of
investigations are recorded in Ontario, Canada and Victoria, Australia.
Their standard forms set out succinctly the detail of the person who has
died, the circumstances in which the body was found and the death
referred for investigation, the medical or other information available, any
relevant aspects of the individual’s history, and the results of any scientific

E Although there is no direct equivalent of the National Care Standards Commission in Northern Ireland or
Wales similar functions are carried out by the Northern Ireland Social Services Inspectorate and the Northern
Ireland Social Care Council and by the Care Standards Inspectorate for Wales and the Social Services
Inspectorate for Wales.
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tests or medical examinations carried out. The report concludes with a
summary of the cause and circumstances of death. The examples we saw
were, in the shortest cases, roughly a page and a half of A4 and in a
typed or printed format, signed by the investigator and were in language
comprehensible to lay people. They are routinely sent, or at least
accessible, to the family.

35. We recommend some significant changes in the handling of cases which
are investigated by the coroner but which do not result in a public inquest:

o families should, by right, be able meet the person conducting the
investigation — the coroner, or the Statutory Medical Assessor, or a
member of their investigating staff;

o families should have a right to a copy of the investigation report, and
of any reports on which it has relied, unless, exceptionally, giving
them any of this material would prejudice any criminal or other
proceedings;

o the report should broadly reflect the style and content of the Ontario
and Victoria reports and should include a statement of the medical
cause or causes of death in the same format as they would appear

in the certificate which is sent to the Registrar;

e it should be typed or printed, and signed by the investigator.

36. We have said in paragraph 20 what we think should be the overall
objectives for the death investigation process. In regard to individual
deaths its purpose should , so far as is practicable, be to:

a. find the cause and describe the circumstances of the death;

b. find whether it might have been prevented.

37. We recommend that the investigation should seek to establish as many
of the following as are necessary in the circumstances:

a. the identity of the person who has died;
b. the time and place of death;
c. the medical cause of death;

d. the immediate circumstances in which the death was discovered,
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including location, position of the body, by whom and when it was
discovered;

e. events immediately leading up to the death, in particular the
movements and activities of the dead person, and the movements
or roles of others where these might be relevant to the death
whether because of the possible involvement in the death of one
or more third parties or because of their responsibility for ensuring
so far as possible the safety of the dead person;

f.  identify any aspects of the dead person’s circumstances, situation
or history possibly relevant to the death, including medical history,
and/or lifestyle or behaviour;

g. identify any management or regulatory systems relevant to the
protection of the dead person or others facing comparable risks,
and information on how these bore or failed to bear on preventing
the death;

h. identify the role or roles of any emergency services that were or
might have been summoned to the death.

In recommending that new criteria should be used when a decision is
made whether or not to hold an inquest we do not propose any form of
rationing or any target for the numbers of inquests. The criteria should be
flexibly applied. A system which continued to have the inquest as the only
form of death investigation that is accessible to the family would continue
to frustrate many of those involved. There needs to be a general death
investigation function which is independent, objective and accessible to
families and an inquest system that is designed and resourced to deliver
what can be achieved through no other means.

The public inquiry into individual deaths is a unique and valuable part of
the inheritance of the coroner system because it provides a process
through which the public can be assured that suspect deaths, or those of
uncertain cause, will be independently and publicly investigated through
a judicial process. It is not generally a feature of many other systems but
it is one which should be preserved in suitable cases in our own.

However, there are grounds for considering whether the present scale of
public inquests and the purposes for which the process is used might

benefit from some reduction and change. Thus:

e® if standards of transparency and accessibility are applied to the
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41.

42.

43.

44.

treatment of all the cases that are reported to the coroner it should
cease to be correct that the inquest is the only process through which
a family can “find out what happened”;

@ the Commonwealth countries which inherited the coroner system as
part of the English Common Law tradition have generally preserved
it but reformed it to use the public judicial inquest largely to illuminate
major issues of public policy and not as a routine investigation
procedure;

® because the public inquest often involves the attendance of witnesses
it can take a considerable time to arrange and the delay can cause
distress to bereaved families;

® a significant proportion of inquests are of very short duration (30%
last less than 15 minutes) and do not involve oral evidence or oral
evidence which is usefully tested through cross-examination or
challenge by the coroner. It must be doubted whether anything
significant can be discovered or settled in so perfunctory a process
where there is no need to resolve contentious evidence.

In most of the other jurisdictions where the public inquest exists as an
option, it is used for two purposes — to examine the deaths of people in
situations of special vulnerability (notably those in detention or those who
die as a result of law and order operations), and as a public service and
public policy audit tool. Where this is the approach, particular deaths are
chosen for inquest partly because they are thought to symbolise some
particular defect in public service provision or safeguards. Whilst
substantial inquests are held into such cases, the overall number of
inquests tend to be comparatively limited, often involving multiple
recommendations.

We agree that the inquest is an essential safeguard for people who die
when in the care of the state or in other situations of special vulnerability.
We also suggest, in Chapters 8 and 9, ways of making the inquest a more
effective process in situations of great complexity or contentiousness.

However we do not consider that it would be right to restrict inquests solely
to situations where there are or may be major public policy issues at stake.
The inquest has a potentially important role in improving safeguards and
reducing the risks to life. But it also has a role in enabling the family and
the public to find out “what happened” where there are significant
uncertainties and conflicts of evidence which need a judicial process to
resolve.

It is likely that some of the reported disappointment concerning inquests
stems from them being routinely held where sensible criteria for holding
them are not met. The family is forced to wait, often for a considerable
period, and then to undergo a public process which does not significantly
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add to their knowledge of the causes and circumstances of their relative’s
death.

It is sometimes said that the inquest is a process which helps families
towards “closure” or “moving on”. In cases where there is a significant
uncertainty and conflict of evidence about the causes and circumstances
of a death it may be of some help to families. But where those conditions
do not exist there is no reason to think that a formal public inquest has
advantages over a less public and formal but still objective and
professional determination of the key facts after an investigation by the
Coroner or Statutory Medical Assessor which gives the family access to the
evidence, and the investigation and its outcome.

The submission from the source cited at paragraph 24 above continues:

“The public’s expectations of inquests are rarely met. In our
experience, families find the procedure an anti-climax. Very often, the
inquest is a hurdle to be crossed before life can resume any sense of
normality, but they are left feeling empty by the process. Any reform
of the system needs to look at ensuring that the bereaved don’t feel
more aggrieved at the end of the process than at the beginning.” *

The Bristol study “Experiencing Inquests”, in what strikes us as a very
balanced assessment, said that some families felt excluded from the
inquest because of its formality or because of language difficulties, some
were infimidated by the presence of the press and that many outcomes
appeared to be pre-determined. Yet, they concluded,

“most families derived some benefit from the inquest. For some it
helped to answer their questions, and many felt that the inquest acted
as a memorial to the deceased”. °

Since in the present arrangements, as we have already said, the inquest
is the only reasonably clear and accessible process the coroner services
offers families it is not surprising that it should attract the full range of their
aspirations for the death investigation process and that it should be found
wanting in some of them.

The Bristol team argued that there should be a redefinition of the
circumstances in which public inquests are used. We agree, and
recommend the criteria below.

4 Carol Brooks-Johnson, Pannone and Pariners. It should, however, be noted that Ms Brooks-Johnson does not
argue for a reduction in the number of public inquests.

Experiencing Inquests by Gwynn Davis and others, the quotation is from that part of the executive summary
which deals with relatives’ experience of the coroner service but the whole of Chapter 5 is also relevant.
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Circumstances in which Public Judicial Inquests should be held

1. any death of a person held in prison, police custody, or a bail or
asylum hostel, or of a person compulsorily detained under mental
health legislation, unless the Statutory Medical Assessor certifies
that the death was beyond reasonable doubt caused by natural
disease

2. any traumatic death occurring apparently or possibly as a
consequence of police or other law and order operations

3. any traumatic work-place death in which industrial process or
activity is implicated

4. any traumatic deaths occurring in public or commercial transport
vehicles or vessels, or in public service or commercial aircraft

5. any death of a child which the coroner or Statutory Medical
Assessor after consulting relevant child protection interests is
unable to certify as being beyond reasonable doubt from natural
disease without neglect or ill-treatment

6. any death from self-harm which the coroner is unable to certify
beyond reasonable doubt as not involving lack of care or the active
involvement of any third party in procuring the death or which
does not involve a pattern of similar circumstances requiring public
scrutiny

7. any category of death reported for investigation where there is
sufficient uncertainty or conflict of evidence over the cause or
circumstances of the death to justify the use of a forensic judicial
process

8. where there is the likelihood that a public judicial inquest will
uncover important systems defects or general risks not already
known about

9. any other death in which the coroner after consulting with others,

including the family, considers that there is a public interest which
is best served by holding a public inquest
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What we are proposing would have a number of effects. Firstly, the
investigation of the large majority of deaths reported to coroners would
be effected through a process much more accessible to families and
giving a fuller and more informative report on the conclusions.

Secondly, some of the 26,000 deaths that are now investigated through
public inquests would be handled through the new investigating process
where interested parties could be proactively involved. The investigation
would not be conducted in a public court.

The criteria we suggest would mean that all deaths of prisoners and of
people detained under mental health legislation would always have a
public inquest unless it was clear beyond reasonable doubt that the death
was from natural disease. Deaths at the hands of the law and order
services would always have a public inquest. So, too would traumatic
work-place deaths. There would be public inquests on the deaths of
children unless it was clear beyond reasonable doubt that the death was
from natural disease, and there would be public inquests into deaths
occurring in public transport crashes or in the sinking or collision of
commercial vessels.

This list should not be regarded as definitive or restrictive and should be
subject to review by the Coronial Council. There will be occasions when
an inquest into a death outside the list is justified. The evidence about the
cause or circumstances may be such as to need forensic and judicial
examination through a court hearing. There may be occasions when the
process would meet the public interest of preventing future deaths, the
circumstances of which are not met by the criteria set out above.

The coroner would thus have discretion to hold an inquest whenever he
thought the public interest would be served by doing so. This discretion
might be used where there was a need to allay suspicion or where a death
was prompting local or national controversy in circumstances where a
non-inquest investigation would not provide an adequate resolution.

Families wishing for a public open inquest for a death not in one of the
mandatory categories would be able to appeal against the decision not
to hold a public inquest on the grounds that an inquest was essential to
safeguard the public interest or public safety, or to adjudicate on
conflicting evidence.

Under these arrangements deaths by suicide would not automatically
qualify for a public inquest, unless there were grounds to examine
whether there had been any third party involvement in the death, when it
had occurred in prison, when the person who died was detained under
mental health legislation, or where the circumstances which may have led
to the death are reflective of a pattern of similar circumstances (such as
allegations of coercive domestic pressure) which might benefit from public
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57

58.

59.

60.

61.

examination and, possibly, recommendations for future preventative
strategies.

Nearly two-thirds of the people polled in the Omnibus England and Wales
Survey said they were against routine public inquests on suicides. There
was a comparable result in the survey of attitudes in Northern Ireland,
where suicides are not routinely given public inquests.

Road traffic deaths would not automatically result in public inquests. On
this issue, the views of groups active in the support of people who have
been bereaved through traffic deaths have, as expressed to us, been in
favour of maintaining the public inquest for all such deaths. We
acknowledge their views. In discussion they have said they would like to
know more about the alternative methods of investigation that would be
available so that they can come to a considered view. The earlier
paragraphs of this chapter answer that query®.

Similarly, deaths from asbestosis and other occupational diseases would
all be the subject of a proper and family-accessible investigation. There
would, however, be a public inquest only when there was a conflict or
uncertainty of evidence which justified a judicial examination. We
distinguish this category of deaths from traumatic work place deaths
which we consider should be in the category of mandatory inquests. This
is because the occupational diseases involved are usually of long-
standing, the public policy of how to deal with them is settled, and they
relate to industrial practices which have long since been outlawed.

We conclude this chapter by considering what should be the policy for
making public, or alternatively keeping private, the outcomes of cases
investigated by Statutory Medical Assessors and Coroners and their staffs,
but not given a public inquest.

As explained in the introduction in the White Paper of January 2002 on
the reform of the Registration Service’ the Government announced an
intention to preserve as private information accessible only to the family
and bona fide researchers certain details comprised within the registration
of deaths, including the medical cause of death, that are now accessible
to the general public on payment of a fee.

% See also paragraph 37 of Chapter 10.
7 Civil Registration White Paper: Vital Change. Birth, Marriage and Death Registration (Published by HM
Stationery Office January 2002).
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We recommend that cases reported to the coroner’s office which are
found to be from natural disease should in this respect be treated as
though they had been certified by the general practitioner or hospital
doctor in the normal way. In these cases, therefore, the medical cause of
death would not be accessible to the general public.

However, in cases reported to the coroner for circumstantial investigation
which result in an administrative investigation but not an inquest, the
outcome would be made publicly available, mostly on application but
some proactively as the coroner sees fit, even though the investigation
had not been held in public. The coroner would, however, have a
discretion to expurgate the private information, e.g. a suicide note, from
the record of outcome, and describe the outcome in summary terms.

We recommend:

a. the creation of a Statutory Medical Assessor to work alongside
the Coroner in all the new Coroner areas (paragraphs 11-16)

b. the new powers and duties for coroners and coroners’ officers
(paragraphs 29 and 31)

c. that there should be more transparent and accessible
arrangements for the investigation of deaths (paragraph 32-
37)

d. that the practical purpose and scope of death investigations
should be as in paragraphs 36 and 37

e. that the criteria for holding inquests should be as in paragraph
49

f. that the public accessibility of investigation outcomes should be
as in paragraphs 60 - 63
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We have some major changes to recommend in the outcomes of
inquests — the way the findings of the inquest are expressed, and the
ways in which the preventive role of the coroner system can be made
more effective. This chapter also examines the scope of the inquest and

the methods to be used for defining and determining it.

The outcomes of an inquest are currently:

An inquisition which gives the name of the person who has died, the injury
or disease causing the death, the time , place and circumstances at or in
which the injury was sustained, the conclusion of the coroner or jury as to
the cause and circumstances of death, and the registration particulars.

A short-form verdict intended to summarise the nature or cause of the
death. This is part of the inquisition, which is otherwise factual.

Any report, recommendation or public comment the coroner may make to
reduce the risk of similar deaths in future.

Inquests are conducted under the Coroner’s Rules 1984 in England and
Wales, and in Northern Ireland under the Coroners (Practice and
Procedure) Rules (NI) 1963 as amended. In Northern Ireland there is no
provision for short-form verdicts.

Generally the factual and narrative parts of the outcome are brief, and
much interest has come to focus on the short-form verdict, notably
through media reports.

The status of these “verdicts” is ambiguous. A selection of possible verdicts
is suggested in the form officially provided to coroners for recording the
outcome of inquests but it is not compulsory to have such “verdicts” or
illegal to use any other form of short summary outcome.

The purpose of having these “verdicts” in standard form is said to be to
standardize conclusions over the whole country and to make statistics
based on annual returns of coroners’ inquests more reliable.

! Coroners Rules 1984, Schedule 4, Form 22. According to Jervis on Coroners (12th Edition, p.307) the verdict
consists in the whole of the facts found and the short form statement at its conclusion. The Coroners Rules say

“it is suggested that one of the following forms be adopted” and there follows the list- natural causes, the
industrial disease of . . ., as a result of an accident / misadventure etc. These forms are, therefore, not
compulsory.
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6. The verdicts currently recommended are:

natural causes

industrial disease

dependence on drugs/non-dependent abuse of drugs
suicide

attempted/self-induced abortion
accident/misadventure

disaster which has been the subject of a public inquiry
lawful killing

unlawful killing

open verdict

stillbirth

want of attention at birth

sentence of death?

7. There is also provision for coroners or juries to add to conclusions of
natural causes, suicide, industrial disease, the drugs verdicts and want of
attention at birth a rider that the death was “aggravated or contributed to
by neglect or self-neglect”. The test laid down by the courts for the neglect
riders has traditionally been high, implying a gross failure to provide
basic attention to someone in a dependent position. Some more recent
cases have shaded the provision a little further towards the less
demanding test for civil negligence, although the distinction between
neglect and negligence is still emphasised®.

8.  The verdict list is a mixture of classifications of types of death by cause or
circumstance and explicit or implied judgments about the legality or
preventability of the death or the legality of the actions that caused it. The
natural causes, drug categories, industrial disease, abortion and stillbirth
labels are examples of the first, and the lawful/unlawful killing verdicts the
clearest examples of the second.

9.  However in the context of the inquest the accident/misadventure label is
also problematic. This is partly because different coroners disagree on the
relative meanings of the two terms — some do not use “misadventure”
while others use it to describe the fatal outcome of an activity which has
some definite risk.

2 This remains on the list although it could only apply o someone on whom a sentence was lawfully carried out
abroad and the body returned to England for the burial.
3 There is a detailed discussion of this in Jervis on Coroners’, 12th Edition, paragraphs 13-38 to 13-52.
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10. More fundamentally, many families of people who meet traumatic deaths
in the workplace or through road or other transport crashes, or public
service vessel collisions or sinkings find it objectionable to have them
classified as “accidents”. They feel strongly that such deaths are usually
avoidable and that it is unacceptable for the coroner system to appear to
shrug them off as implicitly inevitable mishaps. The value of the category
as a statistical classification must be small, since it covers such diverse
events as falling off ladders, being the victim of a medical mishap, or
perhaps unintentionally carrying a potentially suicidal activity too far. In
fact 42% of inquest deaths are found to be “accidental” or “misadventure”
since the label is applied to nearly all road and transport deaths, and
workplace deaths, as well as to some suicides and drug-related deaths.

Inquest cases analysed by verdict

Dependence on drugs

1.3% Other

1.0%

Homocide
0.8%
Non-dependent abuse of drugs

1 3% Neglect
. 0

0.2%

Open verdict
10.7%

Industrial disease

11.3%
Accident/

. misadventure
41.8%

Suicide
14.3%

Natural causes

17.2%

Source: Deaths Reported to Coroners in England and Wales 2001, Home Office
Statistical Bulletin 3/02.

Six verdicts, ‘Accident’, ‘Natural Causes’, ‘Suicide’, ’‘Industrial disease’,
‘Misadventure’, and ‘Open verdict’, account for 95% of all conclusions.
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“Unlawful/Lawful killing” is equally problematic as an inquest outcome. It
is the business of the criminal justice system to determine what is murder
or manslaughter. The processes of criminal investigation and trial are
more suited to that purpose than any process achievable in the coroner’s
court. The coroner’s court does not have the same rules of evidence or
provide the protections against wrongful incrimination required inter alia
by the European Convention on Human Rights.

The retention of “accidental death” and of “unlawful/lawful killing” in the
range of officially encouraged inquest outcomes is a source of
misunderstanding and conflict for families attending inquests.

To a family which feels, rightly or wrongly, that a relative’s death was
caused by a serious and culpable failure on the part of an employer in
the health and safety protection field, or of the police in a police shooting
death, for example, the inquest system seems to offer a choice between a
bland finding of “accidental death” and a severe but in their opinion more
meaningful finding of “unlawful killing”. If the coroner, mindful of the care
shown in the civil and criminal justice systems to protect all parties from
casual incrimination or imputations of liability, steers the proceedings
away from “unlawful killing”, the family is likely to feel that the system has
offered them a glimpse of a meaningful outcome but then made it
virtually unattainable. This is to design conflict and disappointment into
the system.

Historically the coroner’s inquest into a death of uncertain or suspect
cause was an important mechanism for determining whether the death
was criminal or not. The coroner had the power to commit named
suspects for criminal trial, and in order to do that needed to decide
whether a death was natural, accidental or unlawful. The Criminal Law
Act 1977 made the necessary amendments to the law that ended the
criminal jurisdiction of the coroner to commit an individual for trial in the
criminal courts but the vocabulary associated with the old function has
lingered on.

In our consultation paper of August 2002 we addressed these issues and
asked for views on a range of options which were to:

® increase the analytical and narrative content of inquest outcomes,
and dispense with all or most short-form verdicts

® put the emphasis mainly on analytical and narrative outcomes, but
give the coroner a discretion to add such further comment as the facts
found justify and would be helpful in the public interest or to
interested participants
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® go further and extend the inquest court’s jurisdiction in suitable cases
to settling related civil liability questions

@ confinue broadly with the present arrangements but with a
modernised verdict structure, removing the outcomes that effectively
attribute liability or are otherwise unsuitable

16. Virtually no-one who responded supported the idea of extending the
coroner’s role into civil liability questions.

17. Most respondents supported having fuller narrative and analytical
outcomes. Some respondents argued for the retention of short-form
verdicts. Their main reason was that such outcomes give the family and
others a concrete and clearly comprehensible result. Those particularly
concerned, in Northern Ireland or more widely, with deaths in prison or
at the hands of the law and order services, argued for the retention of the
“unlawful killing” verdict. Their main concern is that successful
prosecutions for murder or manslaughter in such cases are rare. Without
a criminal trial and without a coroner’s inquest verdict they fear that there
would be no regular process for determining whether the actions of a
state agent in taking someone’s life were justified.

18. In response to our consultation paper the families and support groups
concerned about the handling of traffic and workplace deaths re-
emphasised their objection to the “accident” and “misadventure”
categories. Some gave support to retaining “unlawful killing”, mainly on
the grounds that prosecutions for manslaughter — whether corporate or
personal — in these fields are rarer than they think desirable, and in the
traffic death field that prosecutions for causing death by dangerous
driving or manslaughter are also less frequently brought or persisted with
than they would like to see.

19. A number of commentators, including some coroners, pointed out that
the verdict system as it now is makes it very hard for the inquest to deal
fairly with situations where there has been some problem of approach or
mishap in the run-up to the death but it falls short of “unlawful killing” or
the test for neglect.

20. Another important consultation input was from the Office of National
Statistics who said that if the outcomes of inquests are wholly narrative
and analytical they would expect difficulty in deciding how deaths should
be classified in the mortality statistics. Similar concerns were expressed by
researchers and others with interests in the fields of suicide, workplace
and traffic deaths.

21. We consider that the essential role and function of the coroner’s inquest
should be to find the facts about the cause and circumstances of deaths

in cases where there is a clear need to use a judicial process for that
purpose.
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There is an inevitable potential for conflict with other judicial processes
which deal with criminal and civil liability. The relationship between an
inquisitorial process to find the facts and adversarial process to attribute
fault is bound at times to be uncomfortable.

The sensible course is not to make the fact-finding process and outcomes
more like the criminal and civil liability processes but to put a greater
emphasis on what the coroner’s inquest can achieve but the other
processes cannot.

This means:

a. putting more emphasis on the narrative and fact-finding role of the
inquest, and on its analysis of whether there were failures in the
circumstances leading to the death which had they not existed might
have prevented it;

b. ceasing to encourage the use of outcome labels which, positively or
by implication, determine civil or criminal liability or its absence;

c. developing short descriptions which enable deaths to be accurately
placed in the mortality statistics, and which communicate simply the
circumstances of the death, but remain so far as possible free of
determinations of liability.

We recommend that:

a. the outcome of the inquest should be primarily a factual
account of the cause and circumstances of the death, an
analysis of whether there were systemic failings which had
they not existed might have prevented it, and of how the
activities of individuals bore on the death. The analysis should
in suitable cases examine whether there was a real and
immediate risk to life and whether the authorities took, or
failed to take, reasonable steps to prevent it;

b. the narrative and analytical account of the cause and
circumstances of death should be succinct and include a
distillation of the evidence in no greater detail than is
necessary to provide a reasoned judgement and resolve
significant points of contention or uncertainty;

c. the analysis should include the regulatory or safety regimes
designed to protect people from risk in the circumstances of the

death, and whether or not they were properly observed or
were, so far as the evidence shows, adequate;
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d. since researchers and statisticians have a legitimate and
important interest in inquest outcomes, there should continue
to be some classification of each inquested death, but it should
be in terms of type and not in terms implying criminal or other
liability or its absence. Existing short- form verdicts should no
longer be used.

26. To illustrate what we mean by the recommendation about the type of
death we offer the following list of possible categories of death:

natural disease;

industrial disease;

traumatic workplace death;

traumatic road death as passenger/pedestrian/driver;

traumatic death following railway/aircraft/vessel crash, collision or

sinking;

traumatic death at the hand of one or more other people;

death from a deliberate act of self-harm or injury;

stillbirth;*

death during attempted/self-induced abortion;

deaths where the underlying cause is poisoning, drug abuse or drug

dependence and where any of the substances listed under the Misuse

of Drugs Act 1971, as amended, were involved;®

® death as a consequence of an adverse reaction to prescribed
medication; or to which medical or surgical treatment may have
contributed;

® iraumatic death in the home by/electrocution/following a fall/other
event;

® unascertained.

We emphasise that these are not intended to be short-form verdicts under
another guise and that the list is not exhaustive. If cases arise which none of
these descriptions fit they should be given a short description which suits their
circumstances.

27. We comment in Chapter 10 on the relationship between the inquest and
other investigations, and in Chapter 11 on issues of suicide and self-
harm. In the chapter after that we deal with the relationship between the
inquest and other investigations. But there is one other circumstance that

4 Strictly speaking a stillborn child is not regarded as being able to be the subject of an inquest — and therefore
of an outcome — since there was no independent life and no subsequent death. A coroner is not under the
present statute obliged to supply any certificate after his investigation if he defermines that the “death” was a
stillbirth. Albeit correct in law, many coroners regard it as desirable nevertheless to complete an appropriate
certificate and send it fo the Registrar. We recommend that this should become standard practice and we
understand that the Registration Service is already introducing a cerfificate which will allow parents fo register a
stillbirth in an appropriate way.

5 Definition offered by the Home Office who are currently reviewing with the Departiment of Health the best way
of obtaining and using information from coroners’ inquests on drug-related deaths.
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we wish to deal with here. It arises when it is suspected that someone
might have been murdered. There is then a police investigation which
does not lead to a prosecution or there is a prosecution and it fails leaving
a significant uncertainty about what type of death it was — for example
whether the person who died may have died by falling and injuring
himself, or through injury caused by another person.

It is the legitimate function of an inquest in such circumstances to find out
what caused the death and what type of death it was. For the medical
cause, and the circumstances of the death, the inquest would make a
narrative finding. For the type of death, it should say what it was
according to the circumstances. Where the evidence supports a
classification of “death by the actions of one or more other people” the
inquest court should use a classification on those lines.

There may also be cases where the criminal prosecution process resolves
the issue of culpability for the death but does not resolve the systemic
failure issues that might have contributed to the death. In these cases a
coroner’s inquest may still be necessary.

Present practice is that most short form inquest “verdicts” should be
established to the civil standard of proof — the “balance of probabilities”
test. But for verdicts of “suicide” and “unlawful killing” it is the higher
criminal standard of proof “beyond reasonable doubt” which is applied.
The |ustification for this appears to lie in the need for outcomes which
determine, or appear to determine, legal liability (albeit not that of a
named individual) to be reached on the basis of standards which are
properly applicable in the appropriate civil or criminal court. It is not
feasible, however, for such standards to be systematically applied in an
inquisitorial process whose role is to determine what may be a set of
complex and interrelated facts.

In these circumstances, the narrative and analytical outcomes we
recommend should include language reflective of the coroner’s (or the
jury’s) broad analysis of how, and how far, the evidence given to and
tested in the inquest supports the court’s findings of fact, its judgements
(if any) on the preventability of the death and on the role of the regulatory
and safeguarding systems in the death. The outcomes should indicate to
what evidential standard the court considers the findings to be
established. Where the evidence points to a probability, or a possibility —
for example over the preventability of a death — the finding should make
clear the degree of certainty or uncertainty which the evidence justifies.
Where the evidence suggests that the prospect of preventing the death
was small, or that there was in the circumstances little or no such
prospect, the inquest determination should reflect such a finding.
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32.

33

34.

35,

36.

3.

38.

It is not the function of a coroner’s inquest, or of any coroner’s
investigation, to determine criminal or civil liability, since this function
belongs only to courts dedicated to those purposes. It is, however,
inevitable that an inquest will sometimes receive evidence of actions by
individuals or corporate bodies which appear to raise issues of civil or
criminal liability or might be thought, possibly, to do so.

It is as important that the inquest should not be deterred from conducting
and reporting on a complete investigation of the causes and
circumstances of a death as it is that it should keep away from functions
which lie properly with other courts. We have therefore examined carefully
the terms in which the present Coroners Rules deal with liability issues.

Rule 42 of the England and Wales Rules states:

“No verdict shall be framed in such as way as to appear to determine
any question of:

(a) criminal liability on the part of a named person or

(b) civil liability”.

“Verdict” is not defined, but is normally thought to include the whole
reported outcome of the inquest, including any narrative statement of the
circumstances of death, and the “conclusion”, that is the short-form
verdict such as accidental death. Currently, therefore, coroners need to
take care to avoid using language in both the narrative and conclusion
elements of the outcome, and in the two taken together, which might
infringe Rule 42.

There are grounds to think that the terms of Rule 42, and in particular the
phrase “framed in such a way as to appear to determine any question
of...liability” may inhibit coroners from giving a full and relevant narrative
of the events and the roles of individuals and any responsibility they may
have had for the death.

We are recommending a new approach to inquest outcomes - much fuller
narrative and analytical reports, the withdrawal of short-form verdicts
such as “accidental death” and “unlawful killing” and their replacement
with a description of the death by factual type — for example “traumatic
workplace death” or “death at the hands of another”.

It will be of key importance that in providing the new analytical outcomes
coroners should not be prevented from giving an appropriately full and
properly evidence-based account of how the death occurred and of what,
if anything, might have prevented it. If, for example, they find that a
reason offered in evidence for an action relevant to the death — for
example a claim of self-defence in a shooting case — does not stand up
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in the face of the evidence overall, they should be able to say so in their
narrative and analytical outcome and should not be deterred from doing
so by the possibility that some might see in their finding an implication of
fault or liability. If, conversely, the judgement is that the reasons for the
action in question appear sound the finding should make that clear.

39. The critical point is not what people might or might not read into an
inquest outcome but what in a functional sense the outcome does and
does not determine. What it determines is the cause and circumstances of
the death. It does not determine any matter of civil or criminal liability. It
would be better and clearer if the statute governing the conduct of
inquests simply said so and avoided unnecessary elaboration.

40. We recommend that in place of the present Rule 42 of the England
and Wales Coroners’ Rules, the statute governing coroners’
inquests should simply state that their outcomes do not determine
civil or criminal liability, and that the same approach should be
adopted in Northern Ireland.

41. Rule 43 of the England and Wales Coroners’ Rules states:

“A Coroner who believes that action should be taken to prevent the
recurrence of fatalities similar to that in respect of which the inquest
is being held may announce at the inquest that he is reporting the
matter in writing to the person or authority who may have power to
take such action and he may report the matter accordingly.”

There is a similar provision in Rule 23 of the Northern Ireland Rules.

42. We commissioned Peter Jordan to look at how this Rule is used. He found
that on average such recommendations are made following just less than
one inquest in 50. The recommendation rate per inquest is roughly the
same as between full-time and part-time coroners but amongst coroners
overall there are marked discrepancies — about a third of the coroners in
his sample made no recommendations at all during the previous year,
one had made 60, nearly a quarter had made one or two, another
quarter had made between three and six, and the remainder had made
more.

43. The main agencies to which the recommendations were addressed were
local road and health bodies. According to the coroners who had made
the recommendations, almost half the recommendations had led within a
year to some remedial action. In a quarter of cases the results were
unknown or still under review. In the remaining quarter the
recommendation had been rejected or the coroner felt that the response
was inadequate.
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Rule 43: Frequency of use by Coroners

40

%age of Coroners
u
3

0

No rule 43 Tor2 3ord 5016 T7or8 9or 10 1Mor12 13or14 150116 170118 19 or more more
reporfs reports reports reporfs reports reports reports reports reports reports reports

In Northern Ireland the average number of reports issued was 2.2 per

coroner but, as in England and Wales, this conceals wide variation between

coroners. Three had issued none; one had issued one report and two had
issued six reporis.

Rule 43 cases by targeted agency

HsA  Rail
Police 2.9% 2.9%

3.7%

Road Local

Prison 30.1%

6.6%

Road (National)
8.1%

Other
10.3%
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Peter Jordan’s work makes clear that there is a significant disparity of
practice between coroners over whether and when they make
recommendations to reduce future risks. Some coroners have told us that
they sometimes rely on press reports of inquests to convey such messages
to public authorities. That strikes us as too optimistic an approach. We
have a number of recommendations designed to improve the consistency
and effectiveness of this important aspect of the coroner service. They
cover the responsibility for considering and where justified acting on
coroners’ recommendations which should lie clearly with the recipient
body. The responsibility for seeing that they do so should lie with their
audit, regulatory or inspecting bodies. It should not lie with the coroner
service though coroners have an interest in knowing, and should be told,
what the response to their recommendations has been. They should in
their turn keep the family informed of the responses they receive.

Recommendations should be made in suitable cases where the death has
been investigated but there has been no public inquest, though it is likely
that most recommendations will emanate from inquests.

We recommend that:

a. coroners should send promptly to any public or other body a
clear and succinct account of any inquest or investigation
finding relevant to the body’s services, activities or products
and to the safety of its users, customers or staff;

b. the intention to make such a report and its broad content,
should be announced as part of the inquest outcome. Where
such reports follow an investigation not an inquest the coroner
shall make a brief public announcement about the general
circumstance of the report but not disclose details of
individuals;

c. copies of recommendations should be sent to any statutory
regulatory service which regulates the activities of the recipient
body, and to any inspectorate which inspects its work. Where
there is no regulator or inspectorate, the report should be sent
to the body’s auditor;

d. copies should also be sent to any other corporate body or
institution which has influence over the area of activity
concerned such as training or education bodies and trades
unions;

e. the responsibility for acting on, or deciding not to act on, such
reporis lies with the recipient bodies. The main responsibility
for pursuing matters with the recipient body should lie with the
regulator, inspectorate or auditor, but the coroner should be
informed within six months of the recipient’s decision on the
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47.

48.

49.

50.

report or as soon as possible thereafter if the decision has not
by then been made. Coroners should keep families informed
of such responses;

f. the regulatory bodies or inspectorates should in their own
annual or periodic reports describe any coroners’
recommendations or findings of significance and say whether
they are satisfied with the responses that have ensued.

In formulating findings or recommendations about systems failures or
weaknesses coroners should bear in mind the limitations of an evidence
base that any one death or group of deaths is likely to present. In cases
where the issues are narrowly concentrated on local conditions — such as
local road design and traffic management arrangements — and the
coroner has had knowledge of other deaths in the same circumstances it
may be reasonable to make confident and specific recommendations to
improve safety. The same may be true with regard to particular institutions
— hospitals, prisons, and care homes, are examples, and also with regard
to the emergency services.

In other cases it is realistic to acknowledge that the regulatory or other
public health or safety system concerned covers a much wider range of
situations than can sensibly be covered in any one inquest or inquiry. The
coroner’s role in such cases is to inform the relevant authorities of the
circumstances of the death and of any evidence provided by the inquest
or investigation of defects in the safety policy or its delivery or
enforcement. It would not be sensible for the inquest or inquiry to widen
the scope of its investigation so as to cover more aspects of the public
safety or regulatory framework than are directly relevant to the case or
cases it is concerned with.

It is then for the authority concerned on its own accountability to review
the significance of the case, and make and as necessary justify its own
assessment of whether or not the case substantiates a need for
improvements in safety policy, what those might be, and whether they are
justified in terms of effectiveness, cost, priorities, and their wider
regulatory impact. Regulatory bodies and inspectorates and auditors
should follow up these cases as well as those in which a definite
recommendation is made.

In a case where an inquest, or an investigation, is held and evidence is
tendered which in the coroner’s judgement discloses matters relevant or
potentially relevant to the police, the Health and Safety Executive, the
Crown Prosecution Service or any other law enforcement agency, the
coroner should at the conclusion of the inquest send his findings on the
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causes and circumstances of the death, along with any relevant
supporting evidence, to the agency or agencies concerned.

He should, in the case of an inquest, announce his intention to do so at
the end of the inquest findings. He should not express any opinion on any
question concerning the lawfulness of any act or the legal liability of any
person or body.

It is likely that this circumstance will arise rarely in any case where there is
the prospect of a homicide charge, a charge of causing death by
dangerous driving or charges of infanticide or assisting suicide as set out
in the current Rules 26 and 28. This is because in such cases it is likely
that the inquest would have been adjourned, either following a request
from the police or Crown Prosecution Service, or by the coroner himself.

The scope of the inquest has traditionally been narrowly set, concentrating
on the immediate rather than the underlying cause, and the phrase “how
the deceased came by his death” has not generally been held to include
wider concepts of causation. In recent years the higher courts have tended
to widen somewhat the scope of the examination to allow for relevant
systemic issues to be considered® At present there are also unresolved
issues about how far the inquest procedure in its present form may in
some types of case comply with the obligation on the State to investigate
deaths implied in Article 2 of the European Convention on Human
Rights’, though the coroner’s inquest is not the only process through
which that obligation can be met®.

It is clear that there is some discrepancy between coroners in their
approach to issues of scope, and that very tight definitions of scope are a
factor tending to diminish public confidence in the inquest as a means of
inquiry, particularly in complex or contentious cases.

In the last chapter we recommended that the bounds of any coroner
investigation should so far as practicable and necessary establish the
identity of the person who has died, the time and place of death and its
medical cause. Other issues to be covered should be the immediate
circumstances in which the death was discovered, the events immediately
leading up to it and the actions of any individuals involved in those events,
any relevant aspect of the dead person’s circumstances, situation, or
history, any management or regulatory systems relevant to the protection
of the dead person or others facing comparable risks, and the role of any

°R. (on the application of Amin) v Secretary of State for the Home Department; R.( on the application of
Middleton) v Coroner for West Somerset; Times Law Reports (Court of Appeal), 18 April 2002.

7 see Jordan v UK (2001) 11 E.H.R.C. 1, paras. 103-109.

8 We look ot the Arficle 2 issues in Chapter 10.
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emergency services that were or might have been summoned to the
situation. This implies a wider scope than has been traditional, though in
more recent years many inquests have sensibly covered this sort of
ground.

56. We emphasise that these are the questions to be addressed so far as it is
necessary and sensible in the individual case to address them to find the
cause and circumstances of the death and whether it might have been
preventable. In many cases, whether dealt with by an investigation or a
public inquest, the issues that need addressing will be relatively narrow.
But in cases where wider issues arise it is sensible that they should be
included within the parameters of inquiry.

57. Detailed decisions on scope should be made by the coroner or judge
taking the inquest, after giving the family and other participants an
opportunity to express their views. These judicial decisions would be
subject to appeal within the new coronial jurisdictions that we
recommend. They would not, as now, need to go to judicial review.

58. The “sequence of causality” examined in the inquest should be carefully
limited to the circumstances and timescales necessary for the purposes of
the investigation and inquest as we have defined them. Longer-term and
speculative issues should not be within the scope. For example, in a case
where someone with a history of mental illness had died in prison
apparently through his or her own actions, we would regard the past
medical history as within the scope in assessing the cause of the death
and the role of the prison authorities (if they were or should have been
aware of it), and the treatment given in the prison would be within the
scope. But we would regard as outside the scope an examination of the
suitability or otherwise of the health treatment of the individual at an
earlier stage of life, or general policy issues about the scale or criteria on
which mentally ill people are found in prisons.

59. We recommend that:

a. decisions on scope should be taken by the coroner in the light
of the circumstances of the case, after considering any
submissions from the family or other participants. Long-term
or speculative issues should be excluded. This is an area where
the Coronial Council might itself provide guidelines as
experience of the new arrangements grows;
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depending on the case and the points at issue the inquest
should establish the identity of the person who has died, the
time and place of death, and the medical condition or
conditions or the injury or injuries which caused or contributed
to the death;

the inquest should establish the location and circumstances of
the death, the activities and situation of the deceased at the
time of and in the run-up to the death, the activities and
locations of any other people who may have contributed to the
death or been in a position to prevent it;

it should also cover, as necessary and relevant, the history
(including medical history) and lifestyle of the deceased,
including any treatment received in the run-up to the death;

it should identify any protective or regulatory systems designed
to protect the deceased or others facing similar risks, and
consider whether any aspect of those systems or the manner in
which they were implemented may have had an influence on
the death;

the role of the coroner or judge presiding at the inquest should

extend to resolving conflicts of evidence and should include
being able to comment on the reliability of the testimony given.
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We recommend some changes in the arrangements for conducting
inquests. This chapter deals with who should conduct them, and how
they should be supported. It covers issues of process such as disclosure
and self-incrimination and the use of juries.

1.  Under present arrangements each of the 136 coroner jurisdictions in
England and Wales, and each of the seven in Northern Ireland, is a self-
standing separate entity. The power to hold an inquest lies generally with
the coroner of the district in which the body lies, not with the coroner of
the district in which the death occurred if it is different.

2. Coroners may agree between themselves which of them should hold an
inquest if there is doubt, for example because the death is one of a
number which occurred in the same incident and the bodies were
recovered to different districts or some were moved away. The Home
Secretary has a power to make decisions in such cases if necessary.

3. These arrangements generally work without too much difficulty in a
geographical sense but:

e they do not allow or encourage the building up of expertise in
particular types of case by individual coroners; they can inhibit
sensible arrangements for the handling of deaths abroad;

® there can be confusion or hesitation in disasters where bodies may
be recovered from several areas;

® it is hard to make suitable arrangements for the occasional case
where the inquest might better be held outside the locality in which
the death occurred or where the body was found.

4.  The other respect in which the jurisdiction arrangements need review is
that there is no provision for any inquest to be heard at a higher judicial
level than that of the local coroner. In this respect the coronial jurisdiction
is out of step with other legal jurisdictions.

5.  Most civil cases, for example, are heard in county courts, but the more
serious are heard in the High Court. Relatively simple criminal cases are
dealt with by magistrates or District Judges, more serious cases are tried
by Crown Court judges, and some exceptionally serious or complex cases
are tried by High Court Judges.
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Inquests vary in their scale, complexity and difficulty. Some may have
complex issues of scope, and of relationship with other investigations.
There may be multiple representation of public authorities and families by
lawyers including Leading Counsel. Some inquests are highly contentious
in local communities. Those which follow major disasters where there are
multiple deaths can carry a great weight of family and public grief,
anxiety, suspicion and expectation.

Other inquests are just as important to family and friends, but do not have
the same handling complexities. The structures for dealing with inquests
should reflect this range. The “one size fits all” approach has long ago
been given up in other jurisdictions.

We recommend some major changes to deal with these defects in
structure:

a. the sixty or so new coroner areas which we recommend to
replace the present 136 coroner districts in England and Wales
should not be self-standing geographical jurisdictions in their
own right, but components within a single England and Wales
jurisdiction. Regional Co-ordinating Coroners should be able
to allocate cases as between the areas in their regions, and the
Chief Coroner should be able to able to allocate cases within
the national jurisdiction. There should be a comparable
arrangement for the Northern Ireland jurisdiction;

b. we expect that the large majority of cases should continue to
be dealt with as now “where they lie”, and expect the powers
of allocation to be used sparingly. Examples of where they
might be used include multiple deaths following disasters
where the bodies are recovered from more than one areaq, the
handling of some Armed Forces deaths and deaths occurring
overseas, and in the development of particular centres of
expertise in the handling for example of prison deaths, or the
deaths of small children in circumstances of special uncertainty
or complexity, or workplace deaths;

c¢. a small number of exceptionally complex or contentious
inquests should be taken by suitably trained Circuit Judges,
and a yet smaller number of still more complex inquests should
be heard by suitably prepared High Court Judges, each sitting
as Coroner. This provision, too, should be sparingly used.

Allocation of inquests at Circuit Judge level would be arranged by the
Presiding Judge of the relevant Circuit on application from the Regional
Co-ordinating Coroner. Inquests at the High Court level might largely be
confined to those following disasters with multiple deaths, though we do
not exclude other cases where appropriate. They would be arranged by
the Chief Coroner in liaison with the Presiding Judge of the Circuits on
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application from the Regional Co-ordinating Coroner.

9.  Changes on these lines would equip the inquest system more flexibly to
deal with major challenges and would increase public confidence in it.
They should lessen the demands for special judicial inquiries info complex
and controversial events leading to fatalities, which need specific
authorisation from Government and given at its discretion.

10. There is also a need to improve the support available to the Coroner in
more complex inquests. Because the inquest is an inquisitorial process
unlike civil and criminal proceedings, the presider cannot rely on the
participants to bring the facts into court. He must do so himself. In effect
the Coroner must decide whether there should be an inquest, what its
scope should be, what evidence should be brought forward, what
withesses should be called and examined, what the outcome should be,
or in a jury case what guidance it should be given on the range of proper
outcomes. As things stand he also has to lead most of the questioning of
witnesses. In a complex case, this is a wider range of functions, and a
heavier burden, than it is reasonable to expect a single individual to carry.

11. We have discussed this with some coroners who have had long and
complex inquests to cope with. Their experience and attitudes vary, but
some have found themselves at or perhaps beyond the limits of their
capacity to fulfil all the roles demanded of them to the judicial standards
expected by the modern public. Others have acknowledged serious
difficulty in coping with their day- to-day caseload of reported deaths on
top of the detailed preparation for a long and complex inquest.

12. We therefore recommend that in inquests of exceptional length and
complexity the Coroner should appoint a lawyer to act as Counsel
to the Inquest. The Counsel’s functions would be, in consultation
with Coroner, to choose and prepare the evidence to be brought
into the court, to lead questioning of witnesses (though not to the
exclusion of questioning by or on behalf of the family and other
participants), and to provide such draft summaries of the evidence
and the outcome options as the Coroner might require.

13. Support of this kind is the norm in Scottish Fatal Accident Inquiries and in
most of the Commonwealth jurisdictions we have studied.
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14. In England and Wales inquests are conducted under the Coroners’ Rules
1984 which are made by the Lord Chancellor under powers vested in him
by the Coroners Act 1988'. In Northern Ireland the rules are also made

by the Lord Chancellor under powers transferred to him in the Judicature
(Northern Ireland) Act 19782

15. Both sets of Rules are in broad terms. There is no provision for either to
be regularly reviewed.

16. The recommendations we make on for example document disclosure and
the removal of the ban on self-incrimination will require more detailed
rules if coroners are to have clear guidance on handling these often
complex issues in a consistent way.

17. Our recommendations on the scope, purpose and outcomes of inquests
will also need to be reflected in Rules with clear legal status and links to
the new primary legislation that will be necessary to establish the new
service on a proper footing.

18. In other areas of judicial practice there are standing Rules Committees to
keep the processes of using the court under review. There is a need for
something similar in the coroner jurisdictions. Devising fair and workable
rules of court needs the involvement of the professionals experienced in
using them, but it will also be important for the rules to be the subject of
consultation with lay user interests and with the other legal and public
service interests such as the CPS and the Health and Safety Executive who
would be affected by, for example, the disclosure arrangements.

19. We recommend that in both the England and Wales and Northern
Ireland coroner jurisdictions there should be standing Rules
Committees® to establish the detailed rules of procedure for the
conduct of judicial inquests, and keep them under regular review.
Before new rules are adopted they should, in draft, be the subject
of consultation with representatives of lay users and with other
statutory investigative services likely to be affected by, for example,
the disclosure rules.

A recommendation for a Rules Committee was also made in 1936 by the
Wright Committee.

! The Coroners Act 1988, 5.32; the current Rules date from 1984 and were made by the Lord Chancellor under
sections 26 and 27 of the Coroners (Amendment) Act 1926. In both statutes the rule making power is to be
exercised “with the concurrence of the Secretary of State”.
2 The power lay with the Minister for Home Affairs following the 1959 Act and the current Coroners (Practice
and Procedure) Rules (Northern Ireland) 1963 were made under this Act. The rule making power was
transferred to the Secretary of State for Northern Ireland in 1973 and then to the Lord Chancellor in 1978.
Some of the Rules were amended in 1980 and they were updated so as to be in line with changes to other
legislation in 1997.

These are normally appointed by the Lord Chancellor and carry out their work under his guidance and we
envisage that this should be the practice here.
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20.

21.

22.

23,

24.

23,

In more complex cases, some coroners already hold pre-inquest
hearings. Families and other participants can then raise issues about
scope, evidence and disclosure and which witnesses are to be called, and
the coroner can give decisions on them. Participants can also say whether
they intend to be legally represented and if so at what level. In this way,
surprises are avoided and the participants can have their perspectives on
key handling issues considered.

We recommend that for complex inquests or inquests where
seriously contentious issues may arise, public pre-inquest hearings
should always be considered. We would expect them to become the
norm in cases of significant complexity.

One of the examples most often given by lawyers and families of
inconsistencies in coroners’ practices is over disclosure of documents.
Before any inquest starts the coroner will normally have collected various
documents and reports. There will usually be an autopsy report, for
example. In a hospital death there will also be reports from the doctors.
If the death has occurred in prison the coroner will normally have the
prison management report. There are likely to be witness statements from
any private individuals who witnessed the death or have evidence to give
on its circumstances. There may well be police investigation reports on
road deaths, and Health and Safety reports on workplace deaths.

There are no rules requiring any written evidence to be disclosed in
advance to families or other interests participating in the inquest, even
though they will normally be able to question witnesses who provided
such reports. Such questioning is of course limited in its usefulness when
the written evidence of the witnesses is not available. The Home Office
does, however, voluntarily provide advance copies of the prison
management report to the family and other participants in advance of
inquests into prison deaths. Some coroners do provide advance disclosure
of some documents. Others generally do not.

The absence of any advance disclosure provision in the Rules no doubt
reflects the traditional view that the inquest is a fact-finding inquiry and
that its processes are designed to enable the coroner to achieve that
function, and that disclosure practices found in adversarial litigation are
not suitable to the inquest.

Nevertheless families who find that at the inquest they see for the first time
complex and important reports which have been in the hands of for
example the hospital and its lawyers for a long time in advance of the
proceedings are bound to feel that the cards are stacked against them.
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30.

31.
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It is important that documents disclosed in advance of inquests should not
be made public by anyone who receives them, or passed on to anyone
else. This will include the media and in cases where there might be a
future trial extremely careful handling will be necessary. Nor should there
be any approach to their authors or to any people named in them.

We recommend that for every inquest the coroner should be
required to keep a schedule of all the documents held by him.

We recommend that the new Rules Committee should devise a set
of rules on disclosure which reflect a presumption in its favour but
contain such safeguards or limitations as can be shown to be
necessary for the effectiveness of other essential investigations and
legal processes such as prosecutions. The rules should contain
safeguards against improper use of the material and should
prohibit any approaches to its authors or people named in it.

The England and Wales Rules state “No person shall be allowed to
address the coroner or the jury as to the facts.” This is intended to prevent
the family or other participants from pressing for a particular
interpretation of the evidence or a particular outcome to the inquest in a
summing up.

In practice some coroners do allow participants or their lawyers to put
forward interpretations of how the death occurred, and in the Northern
Ireland Rules there is an explicit discretion to allow this.*

Families or other participants are likely in a contentious case to see a ban
on being able to say what they think happened as a denial of a right to
be heard . We think that it is better to admit as normal practice a right to
address the coroner or the jury as to the facts, with the coroner being able
to rule out those comments which go beyond this. We recommend that
the Rules Committee should address this point sympathetically,
while emphasising that all participants in the inquest have a duty
to assist the court in finding facts and avoiding matters outside the
proper scope of the inquest.

4 Coroners (Practice and Procedure) Rules (Northern Ireland) 1963, Rule 20 says that “no person shall be
allowed to address the coroner or the jury as to the facts unless the coroner shall so permit.”

5 For a useful discussion of this issue, see the judgement (under “Reservations”) of Lord Justice Pill in the Court
of Appeal case Sacker v. H M Coroner for West Yorkshire [2003]EWCA (iv 217).
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32. Witnesses can be legally compelled to attend inquests — in Northern
Ireland this is a provision which follows a ruling in the European Court of
Human Rights that its absence infringed the European Convention on
Human Rights®.

33. However the Rules also state that no witness at an inquest shall be obliged
to answer any question “tending to incriminate himself”’.

34. In inquests into traumatic deaths, on the road or in the workplace, for
example, or into police or other law and order service shootings, families
are inclined to see this as a “right to silence” protecting the person or
people who they think may have had a culpable part in the death.

35. On the other hand it has long been a principle of law that no-one should
be put under pressure to provide evidence that would lead to his own
prosecution. This is reflected in Article 6 of the European Convention of
Human Rights.

36. However the right against self-incrimination is seen as restricting the
capacity of inquests and other judicial inquiries to get at the full facts so
solutions to the problem need to be considered.

37. We are including as part of the documentation being made available with
our report an analysis of possible solutions prepared under the auspices
of Anthony Heaton-Armstrong a member of the Review Group®.

38. Of the various alternatives we are inclined to prefer the option described
as “Compulsory Disclosure under Limited Embargo”. Under this a witness
not choosing voluntarily to waive the privilege against self-incrimination
would be told by the coroner that he must truthfully and properly answer
the question asked but given an assurance that any evidence he gives in
answer to it will not be used in any criminal or disciplinary proceedings
against him.

39. We recommend that this option be pursued by the Rules Committee
and that the Committee should prepare a standard direction which
could be used to ensure consistent and accurate guidance to
witnesses.

® In the case of Jordan v United Kingdom (as also in the cases of Kelly v UK and Shanaghan and Others v UK)
the Court found that the provision in the then Northern Ireland Coroners Rules whereby a person who might be
charged following a fatal incident could not be required to attend the inquest as a witness was a breach of the
Convention. The Lord Chancellor amended the relevant Rule in February 2002 but the privilege against self-
incrimination remains.
7 Coroners Rules 1984, Rule 22 says “(1) No witness at an inquest shall be obliged to answer any question
tending fo incriminate himself, and (2) Where it appears to the coroner that a witness has been asked such a
question , the coroner shall inform the witness that he may refuse to answer.” Rule 9(1) of the Coroners (Practice
and Procedure) Rules (NI) 1963 has an almost identical wording.

The note on self-incrimination in Volume 2 was prepared by Anthony Heaton-Armstrong and Brett Weaver of

9-12 Bell Yard.
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40. The number of occasions on which this direction would be used would
probably be small, but in such cases it would increase the prospect of a

thorough and reliable inquest outcome.

41. The procedure would not mean that prosecutions or disciplinary
proceedings could not be brought against witnesses in these situations. It
would protect them solely against their own inquest testimony being used
against them in such proceedings. It would give no immunity against the
use of their own testimony in civil proceedings. Nor would it give any
immunity to corporate bodies against the use of inquest testimony by their

employees in criminal or civil actions brought against them corporately.

Juries

42. Some 3% of the 26,000 inquests held each year in England and Wales
have juries. In Northern Ireland figures on jury inquests are not kept

although the proportion is likely to be even lower.

Cases that have Juries by reason for reporting the deaths (England
and Wales — based on 18 cases in the sample)

Sudden death
10%

Suicide
25%

Other
25%

Deaths in prison, police related deaths, and deaths occurring on a railway
must always be heard before a jury. In other cases it is for the Coroner to
decide whether or not to summon a jury.
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43.

44,

45.

46.

47.

48.

There is some untidiness and lack of clarity about when exactly the law
requires juries at inquests but broadly the position is that currently they are
required:

a. when the death occurs in prison, in police custody or as a result of
police operations;

b. for all workplace or other deaths reportable under health and safety,
transport or other legislation;

c. where there appears to be a wider public health or safety interest in
the death.

In addition coroners have discretion to use juries at other inquests and
often choose to do so when there are contentious factual issues to be
addressed.

Under present arrangements the jury choose the short-form “verdict”
included in the inquest outcome, subject to any guidance the coroner
gives them on the suitability and legality of the range of choices in the
case.

We have recommended that the present short-form verdicts should be
replaced by a range of outcomes concentrating on:

® reasoned narrative and analytical findings about the cause and
circumstances of the death;

® o clossification of the death by type, with no implied or explicit
judgment about legality or liability;

® whether there were systems failures which may have contributed to
the death.

The outcome of inquests will as a result be longer, more narrative, and
more complex. There is an issue about whether and if so how juries might
fit into such a process.

One school of thought, represented by some but not all of the coroners,
lawyers and judges with whom we have discussed the issue, is that the
fuller reasoned judgments to be expected from the new approach would
be a better substitute for a summary jury verdict and that juries would not
fit in easily to the process of drafting the longer more complex
conclusions. On this view, juries would no longer be involved in inquests.
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52.
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54.
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The contrary view is taken by some families who have been through
prison or workplace death inquests, for example. They see the jury as an
important citizen presence, counterbalancing the case weariness that they
think can incline the coroner service towards the big established public
service and corporate interests.

This view is supported by human rights legal interests who also point to
the potential of juries to bring a dimension of gender balance and racial
diversity to inquest proceedings.

We think it would be a big step to remove juries altogether from the
inquest system, and probably an imprudent one. We regard their
participation as important in cases where someone compulsorily in the
care of the state has died in unclear circumstances, or where a death may
have been caused by agents of the state. We do not consider that with
fuller and more reasoned findings as the outcome of inquests juries are
essential in other cases.

We therefore recommend that juries should be empanelled in such
cases and in others which fall within Article 2 of the European
Convention on Human Rights but not in other cases.

On the role of juries in the Article 2 cases we recommend that:

a. they should be able to ask questions of witnesses, subject to
the coroner’s rulings on questions of relevance;

b. they should choose the classification of the death, for example
whether it was caused by the actions of one or more other
person or a deliberate act of self-harm or injury by the person
who has died;

c. the coroner should identify for them critical conflicts or
uncertainties of factual evidence for them to resolve, giving
such guidelines as he considers justified on the reliability of
particular testimony;

d. the coroner should keep a record of the exchanges between
himself and the jury;

e. the coroner should inform them of the main analytical and
systems findings he is minded to make and give them an
opportunity to say whether they agree with them, and record
in the inquest finding any comment that they make.

We do not propose any change in the size of inquest juries, which is in the
range 7 to 11 members.
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55. The Coroner’s Rules state “Every inquest shall be held in public: provided
that the coroner may direct that the public be excluded from an inquest or
any part of an inquest if he considers that it would be in the interest of

national security so to do”.°

56. We consider that should remain the policy. We recommend, however,
that the coroner should have a power to forbid the publication of
detailed material or evidence given in an inquest if he is satisfied
that to do so would be in the interests of the privacy and well-being
of the bereaved, and that there is no overriding public interest in
access to the material. We have in mind here suicide notes, for
example, in cases where people take their own lives which are still the
subject of a public inquest. We would expect that the number of such
cases where this power would be used to be very small.

57. Press representatives have told us that many coroners appear to them to
have no reliable system for giving public notice of upcoming inquests.
They also say that some coroners seem to them deliberately to conceal
some inquests from the press and the public. We recommend that
where there is to be an inquest the coroner should regularly and
without exception follow the practice of the Courts Service in
making available the details.

58. We understand that the Judicial Studies Board have prepared guidance
for Crown Court staff, Magistrates’ Court staff, and the media on issues
such as supply to the media of court documentation and information, and
the proper application of reporting restrictions. We recommend that
similar guidance should be prepared for coroners and their staff.

? Coroners Rules 1984, Rule 17. In the Coroners (Practice and Procedure) Rules (Northern Ireland) 1963, Rule 5
is identical.

110

RLITO001915_0118



Chapter 10 - Inquests, Inquiries and Other Investigations

In this chapter we look at the relationship between Coroner
investigations and inquests, and investigations or inquiries into deaths
done through other processes.

1. In the very early days of the coroner system, the coroner’s inquest was in
most cases probably the only form of legal inquiry into a death that was
available.

2.  The position is now very different:-

a. deaths with possible criminal involvement, including traffic deaths,
are investigated by the police and the Crown Prosecution Service and
may lead to prosecutions in the criminal courts;

b. any death where there is alleged negligence may lead to civil
proceedings and awards of damages;

c. workplace deaths are investigated by the Health and Safety Executive
or local authorities, and may lead to prosecutions;

d. deaths in rail, air or maritime incidents will be investigated by the
appropriate statutory inspectorate;’

e. hospital deaths may be considered through an internal management
inquiry, an independent inquiry set up by the hospital or Health Trust,
the NHS complaints procedure, and/or an inquiry instigated by the
appropriate Minister;

f.  deaths in prison will be investigated in an internal Prison Service
inquiry, and may be the subject of an independent inquiry
commissioned by the Prison Service;

g. Armed Forces deaths will be investigated by a Board of Inquiry;
h. deaths at the hands of the police will lead to a supervised
investigation by the Police Complaints Authority, and there may also

be an internal inquiry by the Police Force concerned, and external
inquiry by another Force;

! These are respectively the Rail Safety and Standards Board, the Air Accidents Investigation Branch and the
Marine Accident Investigation Branch of the Department for Transport.
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i. if there are allegations of negligence or incompetence against
individuals they may face disciplinary proceedings as employees. If
they are professionally regulated they may also face proceedings by
the relevant professional body — the General Medical Council for
example;

i. if the death occurs in a regulated or inspected facility such as a
hospital or a care home, or a prison, the regulators or inspectors may
do some investigation;

k. government Ministers with public service responsibilities have powers
to set up statutory inquiries;

[.  in afew very high profile cases, usually involving multiple deaths, the
Government may appoint a judicial tribunal under the Tribunals of
Inquiry (Evidence) Act 1921.

3. Alarge proportion of the deaths at present being subjected to an inquest
are certain to have at least one other form of investigation. All workplace
deaths, and all traffic deaths would be the subject of investigations by the
Health and Saofety Executive and the police respectively and those
investigations may be followed by prosecutions.

4. Many hospital deaths which reach the inquest court are likely to be the
subject of an internal inquiry of some kind. All deaths in custody or at the
hands of the police or law and order services are likely to be the subject
of at least an internal inquiry. A very significant proportion of the deaths
which result in an inquest are the subject of some kind of other inquiry as
well. Exceptions, typically, include unexpected non-traumatic deaths from
heart attacks for example, and deaths from self-harm which occur outside
any regulated setting.

5. The issues we have considered are:

@ whether there is avoidable duplication between these various
procedures and the coroner’s investigation or inquest;

@ how far should the coroner’s inquiry and other forms of investigation
rely on the same source of factual and technical investigative field-

work;

@ where there is more than one investigation or inquiry, what should
the fime sequence be as between the inquest and the others;

@ inquest arrangements and the coroner’ role after mass disasters;
® what specific provisions are necessary to deal properly with death

investigations which engage Article 2 of the European Convention on
Human Rights.
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The coroner’s investigation or inquest is concerned only to investigate
deaths. All the other processes have a wider range of functions. They can
be used to investigate the circumstances of a death, but they are also used
to investigate other events. There are, for example, ten times as many
serious injuries in traffic incidents as there are deaths, and the police will
investigate of all of them to varying extents.

The same is true in most of the fields in which death investigations are
done by other agencies as well as the coroner. Aviation incidents are
investigated by the Air Accident Investigation Board whether they involve
deaths or injuries. Railway and maritime incidents are examined by the
specialist inspectorates. Hospitals investigate adverse medical events
whether or not they have fatal outcomes.

All these other procedures yield important outcomes, not least because
they lead to service and safety improvements, and may well be the main
and most important source of expert and broadly-based investigation for
that purpose. There should, thus, be no question of standing any of them
down in favour of the coroner’s investigation, either generically, or in
individual cases.

In Chapter 7 we include in the objectives we suggest for the coroner’s
investigation:

® to contribute, along with other public services and agencies, to the
avoidance of preventable deaths;

® to help families understand the causes and circumstances of the
death of the family member in cases of significant uncertainty which
cannot be resolved through other processes.

The criteria for holding public inquests which we suggested in that chapter
are also relevant. They include all deaths in detention or at the hands of
the police or law and order services, and all traumatic deaths in public.
They also include:

e a likelihood that a public judicial inquest will uncover important
systems defects or general risks not already known about;

® any category of reportable death where there is significant enough
uncertainty or conflict of evidence over the cause and circumstances
to justify the use of a forensic judicial process.

Also relevant are our recommendations on the scope and outcomes of
inquests in Chapter 8, and in particular the recommendation that the
main outcome of an inquest should be a narrative and analytical finding,
in place of the short-form “verdict” which in England and Wales now
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tends to be the focus of attention in inquest outcomes. We also made it
clear in that chapter that these outcomes should not establish or attribute
criminal or civil liability for a death or the absence of such liability.

12. |t follows that where another investigative process has the purpose of
establishing whether there is such liability it will not in principle be
duplicative of the inquest in relation to its purpose, though there may be
some overlap of the factual ground on which each investigation is based.
Police investigations and examinations by the Crown Prosecution Service
have those purposes. So do police investigations of road deaths and
investigations by the Health and Safety Executive of workplace deaths.

13. The same is broadly true of professional regulatory or employer
investigations of suspected malpractice or misconduct. It is not true of
statutory air accident, maritime and railway investigations. Their purpose
is to find out what caused the incident and make recommendations for
technical systems change which would make it less likely to happen again.

14. The other general point we would make is that where the other
investigation or inquiry is in private, and particularly where the inquiry
proceedings do not adequately involve the family (except perhaps to give
a statement) and do not have outcomes which are published or made
available to the family, there should be a presumption that it will not of
itself satisfy the role of the coroner’s investigation or inquest, if there
remain significant matters of uncertainty or contention. Similarly, it is clear
that the possibility of civil proceedings does not of itself satisfy the need
for an investigation where there is a significant uncertainty about the
cause or circumstances of death. This is because the costs and risks of civil
litigation will not always be justified — for example where the victim is
young and has no dependents — and civil cases are usually settled without
public proceedings.

15. We look, therefore, at various issues of overlap and relative timing and
fieldwork preparation in particular fields against this background.

16. The practice in England and Wales is that after a death apparently by
murder or homicide an inquest is opened and adjourned while the police
investigate and any prosecution proceeds. If there are matters about the
death that need further investigation after the conclusion of criminal
proceedings the inquest is resumed. Otherwise the coroner takes no
further action. The most likely grounds for resuming an inquest are to find
out whether there has been a systems failure to protect the victim, or to
resolve any significant uncertainty over what type of death it was — for
example through a fall, from injury inflicted by someone, or by the actions
of the person who died.
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We think this is the correct approach. There is no duplication of function
between the two processes because the establishment of criminal liability
is outside the scope and purpose of the inquest. It would not be sensible
to hold an inquest before completion of the criminal investigation or any
trial. Any delay in bringing the prosecution or investigating the cases can
reduce effectiveness because evidence may go stale. Publicity at the
inquest might be prejudicial to the criminal trial.

In Northern Ireland the process is different. Inquests are not usually
opened and adjourned in such circumstances. The holding of an inquest
is in any case discretionary in Northern Ireland. Prosecutions following
deaths related to inter-community conflict have occurred in some cases
but not in others, though investigations seem often to continue in form if
not in actuality for long periods. There is therefore a risk that neither of
the main judicial processes designed to deal with violent deaths — the
inquest and the criminal trial — will be brought to bear on such deaths, or
that there may be a prolonged, possibly even an indefinite, period of
uncertainty over whether there is going to be an inquest. This is not
satisfactory.

We recommend that:

e The England and Wales practice of opening and then
adjourning inquests into violent deaths pending police
investigations and any criminal trial and then resuming the
coroner’s investigation if there are matters still to be resolved
should continue. A similar process should be implemented in
Northern Ireland.

Where the police are investigating the possibility of a manslaughter
charge following a road or a workplace death or a charge of causing
death by dangerous driving the inquest is adjourned in the same way and
where appropriate resumed later.

However, when “lesser” traffic or health and safety offences are under
investigation the inquest may go ahead before this is brought to a
conclusion either through a prosecution or otherwise, though practice
seems to vary considerably over whether this is done.

The family support groups from whom we have heard in these two areas
feel strongly that the inquest should precede any health and safety
prosecution or magistrates court proceedings against the vehicle driver.
They argue that the inquest may disclose material relevant to the
prosecution and that it may establish clearly that a death involving
attributable fault occurred. One of their most persistent complaints is that
traffic or health and safety prosecutions for offences less serious than
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manslaughter do not in their opinion give enough weight to the fact that
though the offence committed may have been less serious in a technical
or legal sense, someone died as a result of it.

23. The TUC, in relation to workplace deaths, argue strongly that the inquest
serves a necessary purpose which overlaps with but is different from the
health and safety prosecution:

“They [inquests] explain by investigation what happened, so that
some conclusions can be reached, and where appropriate
preventative methods can be applied. They do not perform the same
function as a police, HSE, or other regulatory investigation, although
they will necessarily cover some of the same ground — those are about
prevention, too, but they directly serve the needs of the regulatory
agency, rather than the colleagues and family of the victim, and there
is no real mechanism for the families and colleagues to determine
whether a police or HSE investigation has been satisfactory. ..... One
other concern is that without public inquests the decision about
whether to prosecute will fall to a wholly private process involving the
CPS, the HSE and the police and so on.”.?

24. The Health and Safety Executive takes a similar position. It argues strongly
that the inquest should precede the health and safety criminal
proceedings and that the investigation for the inquest should be largely
separate from the HSE investigation of health and safety offences. It points
out that inquests are delayed because of the difficulty in gefting
accommodation and arranging for juries, and that the consequent delay
in starting health and safety prosecutions weakens their chances of
success because evidence goes stale. It points to significant legal
constraints on its ability to share information it has gathered for its
statutory investigations with families.

25. Coroners with whom we have discussed these issues are apt to say that
they have a very limited capacity of manpower and skill at their disposal
to conduct their own investigations of workplace deaths, that in cases
where there is the possibility of a manslaughter charge there are often
significant delays in getting decisions on whether it is going to be brought,
and that obtaining information from the HSE and/or or police for the
purpose of the inquest can itself take a long time.

26. A new protfocol agreed between the Association of Chief Police Officers,
the British Transport Police, the Director of Public Prosecutions and the
Health and Safety Executive and the Local Government Association has
been issued®. It aims to improve coordination between the various

2 Submission to the Review, December 2002.
3 Work-Related Deaths: a Protocol for Ligison, published by The Health and Safety Executive, 18 March 2003.
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prosecution and investigatory authorities. It confirms the general policy of
holding inquests back while a manslaughter prosecution is considered or
brought. It also confirms the policy of holding inquests in advance of
decisions on whether to bring prosecutions for health and safety offences,
unless to wait would prejudice the case. It says that the CPS should always
take into account the consequences for the bereaved of the decision
whether or not to prosecute, and of any views expressed by them. Where
there is to be no CPS prosecution the CPS will set out its reasons in writing
and send them to the bereaved, and will offer to meet them to discuss the
reasons for reaching the decision.

We have looked at these issues against the objectives we have suggested
in Chapter 7 for the coronial death investigation service. These are:

a. to satisty the public that there is an independent and professional
process for scrutinising deaths of uncertain cause or circumstances;

b. to help families understand the causes and circumstances of the
death of the family member in cases of significant uncertainty which
cannot be resolved through other process;

c. to contribute along with other public services and agencies to the
avoidance of preventable deaths.

Using the coroner investigation or inquest as a preliminary proceeding to
a criminal or other prosecution is not amongst the functions we foresee
for it. It would not be sensible to go back in the direction of its historic role
as a committal process, though if material of relevance to a prosecution
should emerge in an inquest it should of course be communicated to the
relevant authority.

In current circumstances the coroner’s investigation or inquest may in
work-place deaths have an important role in helping families to
understand the causes and circumstances of the death, and also the
workplace colleagues of the victim.

The inquest may also have a role in defining general risks and reducing
future fatalities in similar circumstances, though exercise of that that role
must be secondary to that of the dedicated health and safety agencies.

There is nevertheless risk of duplication between the coroner’s work in this
field and the work of the specialist agencies, and the scale of that
duplication would increase if the coroner service were fully equipped with
the technical expertise and manpower needed to investigate all workplace
deaths independently of the police, the Health and Safety Executive and
the local authorities. Even if the necessary additional resources of
specialist skill were available there would be an issue as to whether they
were better deployed in the coroner service or to reinforce the
investigatory resources of the Health and Safety Executive and the other
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32.

33.

34.

35.

36.

37.

agencies. In practice coroners are bound to be significantly dependent on
the police and the specialist health and safety investigators for the
evidence needed in a workplace death inquest.

The new Liaison Protocol should lead to some improvements in clarity of
process and responsibility amongst the prosecution and enforcement
agencies, and perhaps to prompter handling of cases.

We have three recommendations from the perspective of the coroner
service, two of them related to the longer-term but the first to the medium
term.

The first recommendation is that when the new national coroner
jurisdictions are set up investigation of workplace deaths should be
regarded as a specialist function on which expertise would be
concentrated in one coroner in each of the new coroner areas or
perhaps even one coroner in each region. A similar specialisation
should be encouraged in a small number of coroner’s officers
working with that coroner. Expertise in handling the cases might
thus increase, and the risk of duplicating skills within the coroner
service be reduced.

The other recommendations are that:

a. The Health and Safety Executive and the other enforcement
agencies should consider how far they could offer bereaved
families the same opportunities to give a view of whether they
should prosecute as the CPS is committed to doing, and make
the same commitment to explain their decisions to families. To
the extent that this can be done, the pressure on the coroner service
to provide factual explanations might usefully decrease.

b. For the longer term the Coronial Council’s programme of
monitoring the coroner service should include a study of the
role and effectiveness in workplace deaths of the coroner
service in relation to other agencies in meeting the
requirements of families and the wider public interest through
its investigations. It is clear from the material we have received that
there are strong convictions in this area and it is desirable
systematically to explore the underlying facts.

In the meantime we consider that the 300 traumatic workplace deaths a

year should normally be the subject of public inquests and have included

them in the suggested list of criteria for inquests in Chapter 7. We do not
propose that they should be jury inquests.

On traffic deaths we consider that the determinants of whether there
should be a public inquest should be mainly, as in other cases, whether,
for example, any criminal proceedings have resolved relevant issues and
there are significant uncertainties and conflicts of evidence which need a
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public forensic process to unravel. Where that test is satisfied the inquest
should be held. Where it is not the coroner should use the evidence that
is available from the police investigation to provide the family with an
account of the cause and circumstances of death as we recommend
should follow other coroner investigations which are not the subject of an
inquest.

When there is a disaster involving multiple deaths there are likely to be a
number of other investigations alongside the coroner’s. The police and in
due course the Crown Prosecution Service are likely to be involved. If it
involves a plane or train crash or a maritime catastrophe the appropriate
regulators and statutory safety inspectorates will all be involved. So too
might the Health and Safety Executive.

There are often pressures for a judicial public inquiry to be set up by the
appropriate Government Minister, and in a situation of special gravity
there may be a possibility of or pressure for a judicial inquiry through
Parliamentary resolution under the Tribunals of Inquiry (Evidence) Act

1921.

There may be several statutory investigative or other bodies involved on
the investigative side as well as pressure for a special public inquiry. There
will also be a large number of people and institutions with an interest. The
transport provider, or the provider of the facility in which the disaster has
occurred — for example a sports ground or leisure facility - contractors to
and employees of that provider, their insurers, their statutory licensing or
regulatory body, their staff unions or representative groups, will all be
involved to some degree. The families of the people killed and injured
individually and collectively, perhaps in different groupings, will be central
participants, and there may also be issues about the emergency services
that need to be covered.

In any formal inquiry process all the interests concerned will be legally
represented, often by senior counsel.

If the Government sets up a special judicial inquiry it may substitute for
the coroner’s inquest. There is provision in the 1999 Access to Justice Act
enabling the Lord Chancellor to arrange for the coroner not to proceed
with an inquest. This is a sensible arrangement because it means that
there will be no duplication of the overall judicial inquiry into the causes
and circumstances of the deaths. The Coroner’s role is then to deal with
identification issues and do what may be necessary to determine the exact
causes and circumstances of individual deaths.

Where there is no such ad hoc judicial inquiry, the coroner’s inquest will
be the main public judicial process to take an overview of the cause of the
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44,

45.

46.

47.

48.

49.

deaths and the circumstances of the event which led to them.

It is in part to equip the coroner service to cope satisfactorily with such
situations that we have recommended that there should be provision for
inquests of exceptional complexity or contentiousness to be taken by a
Circuit or High Court Judge. Proceedings of such complexity handled in
the civil or criminal jurisdictions would be managed by judges at that
level. If we have a generic death investigation system it ought to be equal
to the largest as well as the smaller challenges that it will face. The fact
that currently it is not may in part explain why there is often such pressure
for ad hoc judicial inquiries to be set up by the Government.

It is also partly with these circumstances in mind that we have
recommended that in complex inquests a Counsel to the Inquest should
be appointed. It is unrealistic and unfair to expect the coroner or judge
presiding over a complex judicial inquiry on inquisitorial lines to do so
without such support.

When ad hoc inquiries are set up they are assembled from scratch
because there is no standing mechanism that can be quickly brought into
play, and there are few standard rules of process on which they can rely
when in due course they start work. Large ad hoc judicial inquiries can
take a long time and be very expensive.

When the Government decides not o set up such an inquiry, there can be
a sense of bitterness and frustration amongst the families who feel that the
State has failed to respond to the magnitude of the tragedy that has struck
them. Under our proposal it would be for the senior judiciary responsible
for the coroner jurisdiction to decide whether the Inquest should be
presided over by a Circuit or High Court Judge. Where such an inquest
was established it could immediately get to grips with the situation and
rely on settled ground rules for conducting o fair and suitably
comprehensive inquiry.

The utility of the inquest in such situations and others where there are
multiple investigations would be further enhanced if the inquest presider
had a clearer role, and, if necessary, clearer powers to obtain from the
other statutory investigative bodies information on the scope and timing
of their own investigations. This would be effected through pre-inquest
public hearings of the kind we have recommended in Chapter 9.

We envisage that in such situations the coroner should hold a public pre-
inquest hearing to determine, amongst other matters, the likely timescale
and scope of the inquest. All the key interests would be represented aft it.
As well as the families and the providers of the facility in which the disaster
had occurred the police and all the statutory regulatory and investigative
bodies would be represented. So would any Government Minister with
statutory inquiry powers enabling him to arrange for an ad hoc inquiry.
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The coroner would invite all the investigative bodies to describe the
investigations they had initiated or were intending to hold, with indications
of their likely timescales, scope and purposes. Where a Government
Minister was represented he would be able to explain whether he
intended to commission a statutory inquiry under his own powers and if
so what its scope purposes and likely timescale would be.

All the interests represented would be able to make their own
representations on, for example, the scope and timing of the inquest. The
coroner, after considering them, would announce his decision on the likely
timing of the inquest and on its scope.

In doing so he would have regard to some general principles. We suggest
that these should be:

a. the inquest, or a coroner’s investigation, would be the main official
process for identifying the circumstances of death of individuals;

b. where atechnical investigation had been conducted by statutory body
such as the Air Accident Investigation Board its technical inquiries and
investigations should not be unnecessarily repeated or duplicated by
the inquest or the coroners’ investigators. lts findings on technical
and associated factual matters should be accepted as presumptively
correct. Evidence of those findings might be given to the inquest by
senior members of the investigation team. They could be cross-
examined on the scope and method of their investigation but not
normally on its details unless these were the subject of significant
dispute which needed to be resolved;

c. if the Government Minister indicated that there would be a statutory
inquiry the coroner would not repeat in the inquest the matters within
that inquiry provided that it was clearly independent and accessible
to the families;

d. if there was to be no such public inquiry the inquest would cover all
the matters that would normally be within the scope of an inquest as
we have recommended in Chapter 8. These would include whether
there had been systems failures without which the deaths would or
might have been prevented, the activities of individuals and
corporate bodies or institutions, consequent recommendations for
remedy and any report to the prosecuting or enforcement agencies
which the inquest findings and evidence justified;

e. the inquest would proceed as quickly as possible after the statutory

technical inquiry was able to provide evidence on the technical
causes of the incident.
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53. A process on these lines would have significant advantages over present
arrangements:

i. the coroner would be presiding over an open public coordinating
process between all the various Governmental and investigatory
agencies with roles after disasters. He would not have powers to
determine how or when they should each conduct the inquiries for
which they were responsible but he would publicly be able to obtain
information from them on their intentions;

ii. for families there would be greater clarity of process, more
opportunity to find out about the overall follow-up to the disaster, and
more opportunity to influence it;

iii. the inquest could deal with all suitable matters not being dealt with
through other process, and it would be conducted with a greater
degree of authority and thoroughness than the present arrangements
allow.

54. There would no doubt remain situations in which special public inquiries
set up under discretionary powers by Ministers would be necessary, but
they would be less frequent. They would of course remain the most
appropriate procedure where a special investigation was judged to be
necessary but the issues did not involve deaths.

55. Overall, however, the Circuit or High Court Judge Inquest, supported by
an Inquest Counsel, should have sufficient public and family confidence
to reduce the pressures for special public inquiries. The fact that the scale
and level of the inquest and its scope would be decided by the inquest
Court after hearing the views of the families and other interests and not
by the Government would be seen by many as an advantage.

56. The Association of Personal Injury Lawyers has suggested to us that there
should be a Director of National Safety’ for the management of all
aspects of the follow-up to events with multiple fatalities. That proposal
goes beyond our terms of reference. We would see advantage, however,
in the heads of the two new coroner jurisdictions that we recommend
becoming expert in the judicial and investigatory aspects of such events.
To have a single experienced source of expertise and authority on those
aspects would be a gain.

57. We recommend that following disasters leading to multiple deaths:
a. the inquest should normally be held by or at the level of the

head of the coronial jurisdiction, or the inquest scope and
arrangements should be settled after application to him;

4 Submission to the Review, 18 November 2002.
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b. there should be as soon as reasonably practicable after the
event a pre-inquest hearing at which all interests should be
represented to hear information from all the technical and
other investigatory bodies with responsibility to follow-up the
event. They would explain the nature and scope of the
investigations they intended to carry out and their likely
timescale;

c. if the possibility of a statutory inquiry under Government
powers were at issue, the relevant Government Minister should
be represented to explain the Government’s intentions;

d. families would be represented at such a hearing and would be
able to question the other participants;

e. the judge sitting as coroner would reach decisions on the
timing and scope of the inquest in the light of the information
elicited by the pre-inquest hearing;

f. the Inquest would hear representations from the leaders of the
statutory technical investigations and examine them on the
general scope and method of their investigations but subject to
that the details of their investigations would not normally be
subject to scrutiny or re-investigation by the inquest.

There are some similar issues in the handling of some cases which need
to be investigated under Article 2 of the European Convention on Human
Rights. The main requirements for such investigations are that they should
be “prompt, independent and impartial, effective, public, and sufficiently
inclusive of the next of kin to protfect the interests of the deceased””.

The obligation to arrange for a suitable investigation arises case by case
and is on the State. It can be met through any investigative process or
combination of processes which meet the Article 2 criteria. It does not
have to be met through the inquest.

However, since the coroners’ investigation and the inquest are generic
mechanisms for investigating deaths it would be sensible to regard the
inquest as the process most convenient and apt for the generality of Article
2 cases unless in a particular case there were good reasons for choosing

5 This summary is from the submission to the Review from Tim Owen QC and Danny Friedman, op cit. The
criteria themselves are from the Jordan case [Jordan v UK (2001) 11 B.H.R.C. 1, E.Ct.H.R. see paras 106 ff.]
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another one. In current language the inquest should be the “default”
process for handling Article 2 cases, in conjunction with other processes
where necessary.

61. The scope and outcomes we suggest for the generality of inquests in
Chapter 8 include full narrative and analytical findings, an examination
of the bearing on the death of any protective systems relevant to its
circumstances, and examination of and findings on the relevance to the
death of actions or omissions by individuals involved in the events leading
up to the death. We have also recommended that the coroner should
make recommendations for systems change in cases where this is
justified, that the evidential standards to which the various findings are
established should be declared, and that where the outcome of or
evidence given to an inquest would be of interest to a prosecuting or other
enforcement agency the coroner should send it to them and say he is
doing so. The responsibility for decisions then made - whether on
recommendations for safety improvement or on material referred to a
prosecuting or enforcement authority — would lie with the recipient body
subject to their own processes of accountability and challenge.

62. We have recommended that the regulatory or inspecting bodies of public
authorities to which coroners make recommendations for systems
improvement should track the progress of those recommendations. The
Directors of Public Prosecutions in England and Wales and Northern
Ireland are subject to judicial review in the performance of their functions.
The Crown Prosecution Service for England and Wales has given a
commitment that in cases involving a death it is always prepared to meet
relatives to discuss the basis on which a decision [whether or not to
prosecute] was taken.®

63. All authorities concur with the advice we have had in emphasising that the
processes for discharging the Article 2 investigation responsibility may
differ according to the circumstances of individual cases. We would,
however, expect the generality of them to be capable of being resolved
satisfactorily within the parameters we have suggested for the coroner’
inquest, in conjunction with other processes where necessary.

64. There are some important cases outstanding before the House of Lords.
The issues may need to be re-visited in the light of the judgements in those
cases and others which will no doubt occur in the future.

6 CPS Statement on the Treatment of Victims and Witnesses, available on the CPS website. A statement by the
Attorney General in respect of the Northern Ireland Director of Public Prosecutions is quoted in paragraph 25 of
chapter 17.
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Subject to that we recommend that in cases engaging Article 2 of the
European Convention on Human Rights, the inquest should in
principle be the main forum for the investigation, in conjunction as
appropriate with other investigative processes for which the State
is responsible. The recommendations we have made on the scope
of the inquest, and the transmission of findings and evidence to
other investigatory bodies should help to create the necessary
linkages, though decisions on the details of appropriate process
will always need to reflect the circumstances of the case.
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In this chapter we look at these particular categories of deaths.

1.  There is general acceptance of the need for special safeguards around
the protection of children and the investigation of their deaths.

2. We have discussed the issues with the Royal College of Paediatricians, the
National Care Standards Commission which regulates some services for
children as well as care services for adults, with the National Society for
the Prevention of Cruelty to Children (NSPCC), and with the Foundation
for the Study of Infant Deaths (FSID). We have also discussed the issues
with coroners and pathologists.

3. In Northern Ireland we have discussed them with representatives of the
NSPCC and the Department of Health, Social Services and Public Safety,
as well as with coroners and pathologists. In both jurisdictions we have
discussed the issues with parents and those supporting them.

4.  Some of the issues are examined in the NSPCC Report “Out of Sight, a
report on Child Deaths from Abuse 1973 to 2000"". The report includes
a valuable study on Sudden Infant Deaths from the Confidential Enquiry
into Stillbirths and Deaths in Infancy (CESDI), and an FSID paper on the
treatment of parents when the deaths of their child is being investigated.

5.  The particular points of concern to us are:

® what categories of death in infancy and childhood should be
investigated by the coroner;

® how can proper links be established between the coroner service and
the main agencies involved in the care and protection of children;

® what mechanisms should be employed in the support of parents who
have lost children;

® how is it ensured that the skilled and experienced professional
attendance necessary at the scene of some child deaths is available;

® what particular needs must be met to ensure the investigation of
these deaths at autopsy.

1 Second Edition, January 2001.

126

RLITO001915_0134



10.

11.

Chapter 11 - Some Special Cases

In 1999, there were 6,489 deaths of children and young people up to the
age of 19 in England and Wales. 290 died in Northern Ireland.? Cot
deaths, or cases of “Sudden Infant Death Syndrome”, have fallen
substantially over the years, mainly because of advice to parents about
how babies can sleep safely. However, there has been some increase in
the number of deaths where the cause is given as “unascertained”.

In earlier chapters we have recommended criteria for reporting deaths to
the coroner. They include all traumatic and unexplained deaths at any
age, and specifically for children:

e all deaths of children, or of any child looked after by or on behalf of
a social services authority or on the “At risk” register or defined as
being “in need” within the meaning of the Children Act 1989, or of
a child privately fostered; or of any child in a family in which another
child is or has been looked after or on the “At risk” register or has
been “in need”.

We have also recommended that there should be public inquests into such
deaths unless the Statutory Medical Assessor certifies beyond reasonable
doubt that the death is from natural disease, without any evidence of
abuse or neglect.

In some coroner districts there are standing protocols between the
coroner and the various children’s services and child protection agencies
sefting out how the children’s agencies should be involved in death
investigations and how the coroner and his staff should work with them.

We recommend that there should be such protocols in all areas,
taking into account the characteristics of the areas and the
configuration of the relevant children’s health and social services
and the child protection networks. These should include the
National Care Standards Commission and its successor bodies®.
The coroner, working with the Statutory Medical Assessor, should
retain the responsibility for investigating and reporting on cases.
Where any possible criminal behaviour needs investigation, the
prime responsibility is with the police.

The obijectives of these arrangements should be to:

e provide the coroner and his staff with information on risks to

2 National Statistics: Mortality Statistics: Series DH1 no.32. Table 6.

3 Legislation is before Parlioment [The Health and Social Care (Community Health and Standards) Bill] o create
new structures for the roles now fulfilled by the National Care Standards Commission. There are also
recommendations in Lord Laming’s Report into the Death of Victoria Climbié which seem likely to affect the
future shape of the child protection arrangements and their oversight.

127

RLITO001915_0135



Chapter 11 - Some Special Cases

12.

13.

14.

15.

children to assist the coroner in the selection of cases for
investigation and the avenues of investigation that should be
chosen;

e enable the coroner quickly to find out whether, when a child
dies, there are family or other social circumstances relevant to
the investigation, in particular any aspects of the family
situation which trigger the reporting provisions in the
paragraphs above;

e provide such specialist support to the coroner and his staff as
they may need;

e set out the arrangements for visiting the scene of death, and
interviewing the family;

e set out arrangements under which the coroner’s office will
provide the children’s and child protection services with
information on the outcomes of investigations to help with
their work;

e summarise policy in the area for the support of families who
lose very young children.

A national outline of these protocols should be prepared under the
auspices of the Coronial Council, after consultation with children’s
services and child protection interests. The area protocols would be
expected to follow it in terms of coverage and general approach except
where the particular circumstances of the area justified differences.

We do not make any detailed recommendations for its content but we
hope that it will include a sympathetic reflection of the points made in the
FSID's contribution to the NSPCC report about the need for skilled and
sympathetic handling of the parents, and, for example, the importance of
allowing them to hold their dead child.

We also recommend that the coroners’ offices should be
forthcoming in providing feedback on investigated deaths to
interested local and national bodies. These should include local child
protection networks, and the National Care Standards Commission and
its successor bodies. Information on road traffic incidents in which
children are killed should be included in this feedback since there is
concern over the scale on which such deaths are occurring.

The importance and difficulty of supporting parents bereaved by the loss
of a child are such that we would like to see each of the new coroner’s
areas develop in its staffing some particular expertise in dealing with the
deaths of children and the support of their parents. We have in mind that
depending on the locality and the distribution of its coroners’ officers,
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some of them should include specialisation in child deaths in their work
and their training.

16. We recommend that in each coroner area there should be at least
one coroner’s officer with some specialisation in handling
children’s deaths.

17. All the interests we have consulted are at one in considering it essential
that autopsies done on young children should always be done by a
pathologist with specialist paediatric experience.

18. We recommend that all autopsies on children should be done by a
paediatric pathologist or a pathologist with specialist paediatric
experience. In appropriate cases he should work jointly with a
forensic pathologist.

19. All these recommendations should in principle be adopted for
Wales and Northern Ireland, with suitable adaptations for
differences of structure.

20. Many coroners have told us that they have in recent years seen an
increase in the number of hospital deaths reported.

21. The voluntary body Action for Victims of Medical Accidents (AVMA)
nevertheless considers that the coroner service has not done |ustice to the
need for investigation of hospital deaths. They say:

“It is AVMA's experience that medical deaths have been largely
excluded from the inquest process. Where medical deaths have been
subjected to a coronial inquiry, this has often failed to be more than
a superficial inquiry restricted to the who, where and how questions,
the how being subject to a very narrow interpretation.....AVMA
believes that deaths caused as a result of a medical mishap or
treatment omission should be included as a specific category subject
to coronial investigation. Consideration should be given to mandatory
inquests in certain categories of medical death. Medical deaths have
been largely neglected by the coroner system which is perhaps part
of the reason why it takes so long to identify the quite staggering

problem that medical death represents”.*

22. Our recommended categories of death for reporting to the coroner

include “Any death in which lack of care, defective treatment, or adverse
reaction to prescribed medicine may have played a part, or unexpected

4 From AVMA's response of November 2002 to the Review Consultation Paper.
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deaths during or after medical or surgical treatment”®.

23. All such cases which were reported would be investigated through the new
and more accessible investigation process which we recommend in
Chapter 7.

24. We are not proposing that public inquests should be mandatory for
hospital or medical deaths. There would be public inquests in such cases
as satisfied one of the general inquest criteria which we recommend —
sufficient uncertainty or conflict of evidence to justify the use of a forensic
judicial process, or the likelihood of uncovering important systems defects
or general risks not already known abouté.

25. The role of the new Statutory Medical Assessor should be helpful in
handling medical and hospital cases. He will oversee and accredit each
hospital’s arrangements for the second certification of deaths and will be
able to use that process to ensure that each hospital has a proper system
for reporting deaths to the coroner. He will also be a link between the
coroners’ office and the systems of clinical governance and the new
patient safety networks that are being built up following the creation of the
National Patient Safety Agency. He should be well placed to help select
cases which satisfy the criteria for inquests.

26. ltis also worth drawing attention to the advice given and the suggestions
made on the handling of hospital deaths by Messrs Owen and Friedman
in their legal submission. They say that: “The [Human Rights] Convention
requirement of “an effective investigation or scrutiny which enables the
facts to become known to the public and in particular to the relatives of
victims”...can plainly be satisfied without the need for a “full panoply”
inquest process with all its formalities and emphasis on oral evidence”.

27. They also say: “There are undoubtedly practical problems in ensuring that
the investigative obligation has been complied with in any given case. A
possible way of resolving this dilemma would be to set up an independent
tribunal system (sitting locally in health authority regions) whose function
would be to examine those hospital deaths in which there exist reasonable
grounds to suspect that negligence was involved””. If further work is in due
course done on the investigation of medical deaths or mishaps, the idea
might be borne in mind.

28. Just over 7 percent of all deaths in England and Wales occur in residential

2 Chapter 4, facing paragraph 18.
: Chapter 7, facing paragraph 49.
7 These extracis are from 4.7 to 4.10 of the Owen/Friedman submission in Volume 2.
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homes — that is over 38,000 a year in England and Wales. A further 10
percent, or 54,000, take place in nursing homes®.

29. There are over 20,000 care homes providing nursing or residential care.
Many of the residents are elderly but some care homes cater for younger
people with physical or learning disabilities or mental illness. General
medical care is provided by family doctors.

30. The homes are regulated and inspected by the National Care Standards
Commission, which is after current legislation to be replaced in this
function by the Commission for Social Care and Inspection’.

31. The issues of most concern in the handling of care home deaths are:
@ the process for confirming that a death has actually occurred;

® general concerns over risks to and care of residents, given their

frailty;

e the relative roles of the regulatory body, the Statutory Medical
Assessor and the coroner in dealing with care home deaths.

32. When someone dies in a care home amongst the first responsibilities is to
confirm that death has actually occurred. This is necessary before the
body can be removed to the undertaker.

33. Many general practitioners will attend as soon as they can to provide such
confirmation and, out of normal hours, a deputising service doctor will
normally attend.

34. However, some doctors are reluctant to provide this service. If it is not
forthcoming the care home is left in a dilemma - the undertaker will not
normally remove the body until the death has been verified so the care
home must retain it until such time as this has been done. Many care
homes do not have facilities or space suitable for keeping bodies for any
length of time, and the hiatus can be distressing to staff and other
residents as well as the family.

35. In the chapter which deals with the verification and certification of deaths
we have recommended that suitably qualified and trained personnel other
than doctors should be able to confirm the fact of death, as in some
localities is already done for some types of death, such as traumatic
deaths in traffic incidents.

8 Data supplied by the Office for National Statistics.
In Northern Ireland these functions are carried out by the Northern Ireland Social Services Inspectorate and
the Northern Ireland Social Care Council and in Wales by the Care Standards Inspectorate for Wales.
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36. We have said that the staff that should in principle be able to perform that
function should include fully trained nurses. However, many care homes
do not provide nursing services or have any nursing staff. We do not, in
any case, consider that nurses working in a care home should be able
formally to confirm the death of a resident. We think it important that the
body should be seen and the death should be verified by a suitable
professional person independent of the care home in which the death has
occurred. This is consistent with much comment we have had, including
from professional nursing interests.

37. This could be a suitably qualified and trained nurse or other health care
professional provided under arrangements made through the local
primary care trust. It is envisaged in the new proposals for primary health
provision that have emerged from the discussion of a new family doctor
contract that the primary care trust would be responsible for providing
some services now within the basic general medical services contract.
Particularly in areas with large concentrations of care homes, we would
expect the primary care trust to play its part in ensuring that care home
deaths were suitably and promptly dealt with.

38. However, wherever and while there are no such agreed arrangements, we
consider that family doctors or the emergency cover service should attend
to confirm a care home death.

39. We recommend that:

a. under existing arrangements, deaths in care homes should be
verified as promptly as is practicable by the general
practitioner or emergency service doctor;

b. under the new proposed contractual arrangements for primary
health care, primary care trusts should arrange for suitably
qualified and trained nurses independent of the home to
attend to verify death. This may be particularly desirable in
areas with high concentrations of care homes, but would be
advantageous more widely.

40. It will also be important that as part of their responsibility for auditing and
supporting doctors certifying deaths, whether as first or second certifiers,
the Statutory Medical Assessors should identify care home death
certificates as a distinct sub-group of the certification record of the doctor
and practice. We recommend that Statutory Medical Assessors
should identify, support and monitor care home death certification
by first and second certifiers as a distinct sub-group of certification
by doctors and practices.

41. Asin the child care field there should be close liaison between the coroner
and the Statutory Medical Assessor on the one hand and the body with
responsibility for care home regulation. This is currently the National Care
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Standards Commission but will become the Commission for Social Care
and Inspection'®.

We recommend that there should be regular exchanges between
the Commission’s offices in each local area and their coroner and
Statutory Medical Assessor counterparts:

e to exchange information and any concerns on standards;
e to arrange where appropriate joint investigations;

e to identify any practical problems over verification and
certification of care home deaths and draw them to the
attention of primary care trusts or others as appropriate.

We also recommend:

a. that the National Care Standards Commission followed by the
Commission for Social Care and Inspection should be able to
raise any anxieties about an individual death with the coroner;

b. that the Commission should be given on a confidential basis
any information from individual death investigations that
would be relevant to its inspectorial and regulatory functions;

c. that the Commission should have reciprocal arrangements
with the coroner and the Statutory Medical Assessor, and for its
part should make available to them relevant material from its
inspections and regulatory work.

In chapter 7, we recommend that the new statute providing the coroner
service with modern powers should include powers to:

@ investigate any group of deaths which have already been certified if,
in retrospect, there are grounds to think that there might have been
common factors not previously identified, and

® require for any specified time that all deaths occurring in particular
facilities should be reported to the coroner, even if they would not
normally be in reportable categories.

These powers would be useable in relation to care homes, as to other
facilities, if necessary. We would envisage that they would need to be used
rarely if ever, but their existence in reserve would be of value.

19 There are comparable arrangements in Northern Ireland and Wales and the Health and Social Care
{Community Health and Standards) Bill contains provisions whereby the successor bodies to the National Care
Standards Commission will be able to help with inspections in Northern Ireland and Wales.
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46. In Chapter 7 we recommend that deaths by suicide should not
automatically qualify for a public inquest, but that there were
circumstances in which this would be the desirable. There would continue
to be public inquests where there was a need to examine whether there
had been any third party involvement in procuring the death or it had
occurred in prison or when the person who died was detained under
mental health legislation. A public inquest might also be the most
appropriate way of investigating whether the death was an example of a
pattern where further investigation might vyield preventive
recommendations.

47. We think this a very desirable shift in emphasis. Deaths by suicide are not
routinely examined in public in most other countries. There is some
general evidence that the publicising of means and locations of suicides
may contribute to further deaths involving the same means and location.
We have also heard of occasions when parents wished to spare younger
family members some of the details of such deaths and were frustrated
because they immediately became widespread knowledge through press
reports of the inquest.

48. We also recommend in Chapter 8 that the short-form verdict of “suicide”
should no longer be available and that instead there should be a
classification of “death from a deliberate act of self-harm or injury”. This
would be part of a wider change away from using the inherited verdict
structure towards a more neutral classification of deaths.

49. We add some brief comment here on the background to and implications
of these recommendations.

50. Before the Suicide Act 1961, suicide was a crime. The verdict of “suicide”
dates from the days when suicide was a criminal offence. The higher
courts have since then taken the view that suicide must be proved and not
presumed."

51. Traditionally, therefore, the practice has been to require a suicide verdict
to meet the criminal standard of proof “beyond reasonable doubt” rather
than the ordinary civil standard of the “balance of probabilities” which
has always applied to other inquest verdicts except “unlawful killing”
where the criminal standard is also required.

52. Suicide ceased to be a criminal matter some forty years ago, but the
handling of self-inflicted deaths in the coroner’'s court has been
unchanged. One of the effects is to require proof of the intention to end

" R v Cardiff Coroner [1970] 1 W.L.R. 1475; R v Dyfed Coroner, ex parte Evans (unreported 24 May 1984)
D.C.; R v North Northumberland Coroner ex parte Armstrong (1987) 151 JP 773 at 785; and others, cf. Jervis
on Coroners, 12th edition 2001, pp 309ff, and The Laws and Practice of Coroners, 3rd Edition, Knapman and
Powers 1985, pp 144ff.
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life, not just that the death occurred as a result of the actions taken by the
person who died. This intention is often hard to establish, since there may
often be a possibility that the individual took the action leading to the
death as a sign of acute distress and a signal for help, and that things
may have gone further than was intended.

This, taken with the understandable wish of many coroners to avoid
adding to the family’s distress, means that the outcomes of coroners’
inquests understate the scale of suicide. Open verdicts, or those of
accidental death or misadventure are often used instead. In consequence
the Office for National Statistics has to make adjustments designed to
produce more realistic figures for the purpose of monitoring suicide rates.
As well as failing to reflect the probable cause of death, this approach can
be unfair to others who may unwittingly have been involved, such as the
drivers of trains in railway suicides.

The alternative which we recommend should provide a surer basis for
monitoring suicide rates and therefore in the long-run a better basis for
preventive activity. It will also mean that coroners will not need to go into
painful and often inconclusive examinations of intention.

The change will however mean that there may be some discontinuity in
the ONS suicide figures. There may even be an apparent increase in the
rate of officially recorded suicide as a result. This is of great importance
because in its 1999 White Paper “Our Healthier Nation” the Government
set a target of reducing suicides by at least 20% by 2010. Discontinuity in
the statistics would make it harder to track progress against that target.

It is not unusual for definitions in statistical series to be changed for the
better and there are ways of ensuring that a reasonable continuity of
interpretation can be maintained.

We recommend that if our recommendations for change in the way
the coroner service treats self-inflicted deaths are accepted, the
Office for National Statistics should do such studies and make such
adjustments as are necessary to ensure a reasonably consistent
interpretation of the figures over the period of change.

The National Institute for Mental Health, and others concerned with
suicide, have told us that suicide prevention strategies would be better
supported and more effective if current or latest occupation and ethnic
status information were available in the aggregate figures. They would
therefore like coroners to provide this information when reporting cases
to the Registration Service.

We comment in Chapter 15 on some wider issues about how to get
consistent data through the coroner service, but the National Institute has
made a good case in an important area. We recommend that from the
earliest feasible date, coroners should wherever they can return
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information on ethnicity and latest occupation status when
reporting self-inflicted deaths to the Registrar. This information would
not be publicly accessible in the individual case.

Data of this kind would enable suicide prevention campaigns to be better
targeted. There are, for example, grounds to think that unemployed
people of working age may be higher than average suicide risks, but the
available data are not conclusive. Similarly, there are grounds to think
that suicide rates amongst young Asian women may be abnormally high,
but without good ethnicity data well founded preventive action is hard to
design.

According to the survey of coroners cases carried out on our behalf by
Peter Jordan, there are about 2,700 deaths abroad referred to coroners
that result in some formal action. About 550 deaths abroad are subject
to inquest on return of the body to the United Kingdom. The Foreign and
Commonwealth Office receive around 250 requests a year from UK
coroners for help in obtaining information from authorities abroad to
assist with these inquiries.

The maijority of those deaths abroad of people regarded as resident in the
United Kingdom are from natural disease. In cases where a doctor
abroad certifies that this is so, the death is registered with the British
Consul. If the body is brought back for disposal in the UK there are no
particular problems in the formalities.

If the death was traumatic or of uncertain cause and the body is brought
back to England or Wales for disposal the case is generally considered by
the coroner of the district into which it is repatriated. If the death is one of
a number which occurred in a disaster or terrorist attack the practice is for
the coroner at the port of entry for the return of the bodies to handle them
all.

British consuls and their staff give the families of British people who die
abroad all the help and support they can. They will, for example, advise
on local registration and legal procedures, and can provide information
on local lawyers and other professionals who can help.

Until 1982 it was assumed that coroners in England and Wales had
discretion to hold an inquest into deaths occurring abroad when the body
was repatriated but no obligation to do so arose even when the
circumstances of the death were of a kind which would in England and
Wales normally have led to an inquest.

In 1983 the courts ruled that there was an obligation to hold an inquest
info a death which occurred abroad if the body was returned and the
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circumstances of the death were of a kind to require an inquest.'

67. Since 1983 the position has been that there is in principle the same
obligation to hold an inquest when a body is returned to England and
Wales from elsewhere as there would have been had the death occurred
here. The obligation is the same whether the death occurred overseas or
in Scotland or Northern Ireland. In Northern Ireland there is not the same
obligation to hold inquests into deaths occurring in other countries
because the law governing inquests is different and based on the exercise
of discretion.

68. Opinions differ about the value of inquests held into deaths in other
countries. The evidence available may be poor and there is no power to
compel extra-territorial evidence or witnesses. The findings have no legal
force or standing in the other country. Other countries have their own
investigative processes.

69. On the other hand, there can be circumstances — for example group
holidays for children or other groups of young or vulnerable people —
where the travel plans and precautions of the domestic organisers might
reasonably be the subject of a domestic inquiry. An inquest at home can
more easily access as witnesses the travelling companions of the person
or people who have died.

70. The opinions of the coroners with whom we have discussed the matter are
for the most part that holding inquests on deaths occurring in other
countries should be at the coroner’s discretion, as had been assumed to
be the case until the court ruling in 1983.

71. We were told by the coroners in Ontario and Victoria that they can and
sometimes do investigate deaths occurring outside their jurisdictions.
However the Home Office which would normally receive requests for help
and material from death investigators in other jurisdictions wishing to
pursue deaths of their nationals in England or Wales have told us that they
are not aware of any other jurisdiction in which this is regularly and
systematically done.

72. Amongst the questions we put to Messrs Owen and Friedman on the
obligations under the European Convention on Human Rights was a
request for advice on whether the Convention requires signatory states to
investigate deaths occurring outside their own jurisdictions. Their advice is
that there is no such requirement."

73. However, they suggest that if coroners in future have discretion whether or
not to hold inquests on deaths occurring in other jurisdictions, the
decisions whether to hold an inquest should be significantly affected by
the existence of the Article 2 obligation. They mention grounds for

12 R. v. West Yorkshire Coroner, ex parte Smith. Q B 335, 1983.

13 Section 6 of their advice, which is reproduced in Volume 2.
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suspicion that a real and immediate risk to life which the authorities
abroad unreasonably failed to take action to prevent, and the compliance
or otherwise with Article 2 principles of any inquiry being held in the
foreign jurisdiction as factors which might influence the decision whether
to hold an inquest here.

74. We doubt whether it is realistic to expect coroners to form judgements on
the compliance or otherwise of overseas death investigations with the
European Convention on Human Rights. For other signatory states, that
responsibility lies with their own courts and ultimately the European Court
of Human Rights. For non-signatory countries, it is not realistic to expect
that if they are under no such obligations themselves they would on any
significant scale co-operate with such an inquiry being held by the court
system of another country with no clear standing or evidence acquisition
powers extra-territorially.

75. On the other hand, in an increasingly ‘international’ world, with overseas
travel occurring on a large scale and risks from international terrorism
being at a high level we do not think it would be sensible to recommend
that there should be no help given to the families of British people who
die in tragic or difficult circumstances in other countries.

76. We recommend as follows:

a. when a UK resident dies abroad and the body is repatriated
into England or Wales, and the circumstances of the death are
unclear or otherwise needing explanation, the coroner in the
area concerned should as far as is reasonably practicable use
his good offices to help the family in its dealings with the
authorities of the couniry in which the death occurred. This
help should consist of advice on how the overseas death
investigation system works and how it is best approached. It
may include correspondence with those authorities seeking
help and information;

b. there should be a discretion, to be exercised on reasonable
grounds, over whether to hold a public inquest into the death
or deaths.

77. The circumstances most likely to justify public inquests are (a)
where there are issues about the precautions taken or the plans
made by the domestic organisers of collective trips abroad,
particularly for children and young people and (b) there are mass
disasters abroad with significant loss of British lives.

78. So far as deaths in Scotland and Northern Ireland are concerned, where
the body is brought to England or Wales, we doubt whether the coroner

service should have any more than an advisory role over procedure. The
authorities in both countries are accessible to families and the questions
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that they might wish to raise, and we do not see the need to replicate their
processes in England or Wales.

We would regard the death of a member of the Armed Forces abroad
whilst on active duty as requiring an investigation or inquest under the first
of the criteria, if the body is returned to England, Wales or Northern
Ireland, whether or not the ultimate disposal is to be here or, as
occasionally occurs, in a Commonwealth country.
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Chapter 12 - The Response to Families

In this chapter we bring together a range of issues about the role of and
response to bereaved families. We recommend a statutory Family
Charter for the new coroner service which will help to put families at the
centre of the death investigation process. We propose a complaints
system and we examine legal aid at inquests.

1. This review was in part prompted by concern about families’ experiences
after a sudden or unexpected death.

2. We have held some 120 meetings with support groups and individual
families who have experience of the coroner system, and considered
around 140 letters and submissions that they have sent us.

3.  We have kept in mind that people are more likely to approach us, or to
join support groups which have done so, if they have had unhappy
experiences than if they were appreciative of their contacts with coroners
or their officers. Some of the families whom we met did tell us that their
experiences were positive, and coroners themselves have provided us with
a substantial amount of correspondence expressing gratitude for help
given to families in difficult circumstances.

4. We have also been conscious that the coroner is charged with fulfilling a
difficult role, where there can be competition between the two objectives
of providing a bereaved family with sympathy in their loss and the need
to undertake an impartial judicial inquiry. Decisions about how to proceed
often need to be made quickly and this is not easy when families are
experiencing a great weight of feeling and distress.

5. In our consultation paper we proposed an objective of “putting bereaved
families at the centre of a reformed inquest process”. Virtually all
respondents agreed with this, but there were some reminders of the harsh
realities of life and the complexities of human behaviour. For example,
Selena Lynch, Coroner for Inner South London, said: “....the review team
have properly recommended putting bereaved people at the centre of a
reformed inquest process. However, the interests of justice must be
paramount. Many families are divided, and those cases involving more
than one death involve families with different needs. Some families may
have reasons to encourage, or to avoid, the exposure of certain facts.” !

L Response of November 2002 to Review Consultation Paper.
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6.  Others reminded us that there are frequently other participants than the
family with an equal right to fair and objective treatment — doctors and
nurses in healthcare settings, prison staff, and the drivers of trains used as
a means of suicide, for example.

7.  Nevertheless, it is clear that though coroners and their officers are often
sympathetic and supportive, the systems and practices of the coronial
system have fallen behind the standards aimed for in other public services
in matters of informed participation, rights to information and where
suitable influence, and the predictability and timing of activities such as
inquests of deep concern to a bereaved family.

8. Many of the changes recommended in this review are concerned to
address these issues by creating or strengthening families’ rights of access
to key people at key stages, and rights to information, and by improving
the quality and utility to families of the outcomes of inquests and
investigations. This is a recognition of the point put to us by so many of
the individuals we talked to that finding out properly what happened to a
relative who has died prematurely or traumatically can be an important
part of their own mourning process.

9.  The objectives we suggest for both the death certification and investigation
processes include providing the family with explanations of the death?.
There have not previously been any explicit objectives for either system.
Their implied objectives hitherto have been more concerned with
safeguarding the public and public health.

10. The new procedures we recommend for death certification give families a
right of access to the second certifying doctor.

11. The coverage and outcomes we recommend for coroner’s inquests are
fuller than those traditionally available. We also recommend that where
there is no inquest but a coroner’s investigation its results should be
properly written up and should be made available to the family who
would also have a right to see the investigator. Where there is an autopsy
its report should include an explanation of the cause of death in lay
language.

12. We recommend a new right of review of coroners’ administrative
decisions — for example the decision to order an autopsy — and a new
avenue of appeal against their judicial decisions which would be less
cumbersome than judicial review.

2 See Chapter 3, paragraph 3. For death certification the objectives include “...to give the medical cause of
death which to the best of the certifier’s knowledge and belief explain the death, are suitable for inclusion in the
permanent record of the death, and enable the family to understand why it occurred”. For coroners’
investigations the objectives include “To help families understand the causes and circumstances of death of the
family member in cases of significant uncertainty which cannot be resolved through other processes”.
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13. A new Coronial Council with statutory powers to encourage consistent
and predictable practice throughout the currently fragmented coroner
service should include at least one member specially chosen for insight
into the experiences of bereaved families.

14. We also recommend a small coroner service inspectorate. lts function
would be to check on timeliness of process, standards and suitability of
the physical environment, and the provision of prompt and clear
information to families and friends of people whose deaths are
investigated by the coroner service. It would also operate a complaints
procedure for issues that had not been resolved locally.

15. We recommend mandatory training for coroners and coroners’ officers.
Working supportively with bereaved families would be a core part of the
training. We have been impressed by what we have heard of the training
in these matters given to Police Family Liaison Officers, and indeed with
the accounts many families have given us of the effectiveness of the
Family Liaison Officers’ work.

16. It can be very difficult to communicate successfully with families after a
sudden death. It may take some time for the police or the coroner’s office
to identify the person who has died and then to find out family contact
details. Once the family is told of the death they are likely to be deeply
shocked and disorientated particularly if the death has been traumatic.
They may not be receptive to or able to retain information. There may be
communication difficulties between surviving family members.

17. Giving information about the coroner’s processes and in particular
explaining the need for an autopsy in such circumstances can be a
challenge to the human and professional skills of those who do it. It is
nevertheless an essential part of the duties of all who work with families
in these distressing situations.

18. We recommend that it should be an obligation on the coroner’s
office to make contact as quickly as possible with the nearest
relative of the person who has died and inform them of the location
of the body, the arrangements for viewing it, any autopsy or other
investigation proposed, the likely timescale and details of the
investigation and the probable release timing of the body.

19. |If there is to be an autopsy the family should be informed as quickly as
possible, given information on the process through which they can have
the decision for (or against) an autopsy reviewed, told of their right to be
represented at the autopsy by a doctor, and about organ and tissue
retention issues. This is a lot for a family to absorb and retain at an
intensely difficult time.
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20. Leaflets can help, though many of the families we have seen say that
anything longer than a page or two may not have much impact. There
are nevertheless good and relatively simple guides. The Department for
Work and Pensions has a clear and comprehensive guide to the various
administrative processes that bereaved families need to go through -
registering the death, and dealing with pensions and estate matters for
example®. There is, too, a good short leaflet from the Home Office®.
Another valuable source of information and advice is “Sudden Death and
the Coroner: Coroner’s Post Mortem and Inquests” published by Victim's
Voice®.

21. Animportant issue is how best to help people who have suffered a sudden
and traumatic loss to find some support and in suitable cases professional
therapy. People react very differently in such situations. For some, the
support of other family members, their friends and local communities can
combine with the passage of time to diminish somewhat the severity of the
grief. For others, the grief can be of unremitting severity.

22. There are support groups active in particular areas of loss — for example
through traffic deaths, workplace deaths or after murder or manslaughter.
They can be valuable sources of information and sympathetic
companionship, and they have also in many cases developed effective
campaigning voices. Some people may appreciate the companionship
and support. Others may prefer to look outwards, away from the
circumstances of their loss, and find help from more general bereavement
support such as is provided by CRUSE. The coroner service needs to be
able to put people in touch with a range of organisations if they request
contacts.

23. However, if professional therapy or counselling is needed it is better
arranged through referral to the individual’s general practitioner. There
are good grounds for thinking that premature counselling interventions,
or those not backed up by proper professional training, may do harm,
particularly if they serve to reinforce bitterness or isolation®.

24. Particular concerns have been expressed about delays to inquests, a lack
of notification in advance of inquests, a lack of explanation as to what
happens in an inquest and what the bereaved can expect from the
professional and lay aftendees.

3 What to do dfter a death in England and Wales, publication of the Department for Work and Pensions D49,

October 2000.

* When Sudden Death Occurs, Home Office, February 2002.

5 Vietim's Voice, P O Box 110, Chippenham, SN14 7QB, December 2002.

6 Concerns along these lines have been put to us by medical practitioners including Simon Wesseley, Professor
of Liaison Psychiatry at King’s College London, who has pointed us to the discussion in Emmerick et al “Single

Session debriefing After Psychological Trauma - A Meta-Analysis” in the Lancet, 2002, Vol.360 pp 736-741.
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23,

26.

27.

28.

An audited aim of the coroners’ service should be to open and conclude
inquests within a reasonable timescale and in non-contentious cases there
seems no good reason why the inquest should not take place within a
month or two of the death. A coroner said to us that:

“Promptness is a commendable aim but can only be achieved by
giving the coroners power to obtain information quickly from those
involved. For example it is sadly not uncommon to suffer a three
month delay in a relatively simple post mortem report. Reports from
clinicians on a hospital death are also notoriously slow to appear. |
will wait fourteen weeks on average for a traffic file from the police.” ”

Inevitably there will continue to be a small proportion of cases where this
timescale may be significantly longer due to the involvement of other
inquiries, preceding the inquest, such as police or internal investigations.

In some instances coroners are able to make use of outside voluntary
organisations, such as Victim Support and CRUSE, to provide practical
assistance to bereaved families at inquests by guiding them on points of
process and explaining in advance the nature of the occasion and helping
the bereaved in understanding what is happening and where necessary
encouraging them to play an active part in the proceedings by asking the
questions they want answered. We have heard of a successful scheme in
Bedfordshire under which Victim Support provides such assistance to
families at the inquest. Such help could be provided either by
arrangement with a voluntary body or through the coroner’s own staff, as
seems the best approach in local circumstances.

We recommend that all coroner areas should:

a. make arrangements to provide families with practical support
to guide them through the inquest process, either by using
their own staffs or through voluntary bodies;

b. regularly audit their inquest and administrative investigation
timings, distinguishing those which occur within two months of
the death, between two and six months, between six and
twelve months and longer than twelve months, with an
analysis of the reasons for delay in the longer interval
categories. The results of these audits should be published.

In our consultation paper we proposed that there should be a protocol or
Code of Practice having legal force which would set out the main

7 Chris Dorries, HM Coroner, for South Yorkshire (Western District), November 2002. We have had other complaints of such delays.
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32.

33.
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principles on which all coroners would work with and aim to support
families. This was generally welcomed.

We recommend that the Coronial Council should issue a Family
Charter which all coroner areas would be obliged to follow to the
maximum extent practicable. It should cover the provision of
essential and timely information to families, their rights of access
to key people and material, the processes for obtaining
bereavement help, the likely timing of developments in their case,
and the arrangements for giving some practical help at the inquest
where this is necessary. We offer a first outline at the end of this chapter.

Families can apply for legal aid to meet the costs of representation at
inquests by solicitors or barristers. Applications are subject to an income
test.

Cases are assessed on whether there is a significant wider public interest
or overwhelming importance to the client. The Legal Services
Commission, which deals with most applications in England and Wales,
has informed us that legal aid can be expected in cases which engage
Article 2 of the Human Rights Convention and for inquests into disasters
with multiple deaths.

We have had a considerable number of representations to the effect that
it is unfair to a family if, for example, at an inquest into a hospital death,
the NHS Trust is represented by a barrister or solicitor paid for from the
NHS budget but the family is on its own.

The findings of a study conducted by Peter Jordan (based on survey
returns from fifty-four jurisdictions) suggest that the number of inquests
where a public authority is represented but the family is not is fairly small,
at just under 3% of all inquests. These findings are expressed in the chart
overleaf, which shows that in nearly four out of five inquests currently held
no participant is legally represented.
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Public Authority(i ly NO
Family and Public Authorities v ICFG:n”;r:)r,(g:L;r;y

and others 2 7%
0.1%

Public Authority(ies) and other

Family and Public Authority(ies) Puﬁy(ies)
only 0.3%
2.4%

Other Party(ies) only NO Family or
Public Authorities

Family and other Party(ies) NO 2.5%
Public Authorities
1.6%

Family only

11.3%

No Representation

79.0%

34. We consider that the inquest should so far as possible be
conducted in a style that is accessible to unrepresented lay people,
and that the current criteria for awarding legal aid at inquests are
broadly satisfactory. We recommend, however, that there should be
a more liberal interpretation of the criteria in cases where a public
authority is represented.

35. This might cost some £3million a year. We understand that the Legal
Services Commission’s spend on representation at inquests is at present
some £400,000 a year.

36. We recommend that the arrangements for legal aid in Northern

Ireland should be such as to have the same effect as our
recommendations for England and Wales.
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The objectives of the coroner service include:

@ to help families understand the causes and circumstances of the
death of the family member in cases of significant uncertainty which
cannot be resolved through other processes.

The service values include:

® so far as is consistent with public safety and public health objectives,
to respect individual, community and family wishes and feelings and
expectations, including community and family preferences, traditions
and religious requirements relating to mourning and the disposal of
the dead: and respect for individual and family privacy;

® to allow participation by families and bereaved people in the
processes of certifying and where necessary investigating deaths,
treating them sensitively and with dignity, and helping them find
further help where this is necessary; and meeting their concerns and
uncertainties as promptly and effectively as possible;

® providing a seamless service when certifying or investigating deaths
with a single point of access for families, thus avoiding unnecessary
confusion and distress.

When a death is reported to the coroner the service will make every
possible effort to contact the nearest family member as soon as possible
to explain why the death has been reported, what steps are likely to follow
the reporting of the death to the coroner and what timescales they may
have.

The service will inform the family of any changes or developments in the
investigation plan, and will give the family a contact point for checking on
progress or raising questions. If there is any significant change of plan or
in the likely timing of any part of the investigation the service will normally
give an explanation for the change.

The service will provide the family with general written descriptions of the
coroner service, its role in the investigation of deaths, and how
investigation links to and may affect the timing of other actions that follow
the death such as arranging registration, planning the funeral and settling
the estate.
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6. The service will give the family information on where they can view the
body if they wish to do so and help them make the necessary
arrangements.

7.  Where there is to be an inquest the service will make available to the
family, through its own staff or though any arrangement it may have
made with other agencies, information and support to help the family in
advance of and at the inquest to understand its purpose and processes,
who else is likely to be there, what evidence is likely to be given and what
opportunities the family will have to participate in the proceedings.

8.  Where there is to be an autopsy the family will be told why it is necessary,
and when and where it will be performed. They will be told of their right
to have the decision to order an autopsy formally reviewed if they would
prefer to avoid an autopsy, and of their right to be represented at the
autopsy by a doctor of their choice. They will also be told of their right to
review of a decision to not to order an autopsy.

9.  The family will always be given opportunity to explain its own perspective
on the cause and circumstances of the death.

10. The family will normally have a right to see reports of any autopsy or other
investigation though the coroner may decide that some material needs to
remain confidential to him permanently or for a period in order to protect
the legal rights of third parties.

11. In cases where there is an administrative investigation but no inquest the
family will have a right to meet the person conducting it, - the coroner, the
Statutory Medical Assessor, or the coroner’s officer. Where there is to be
an inquest the family will have a right to meet a member of staff helping
the coroner to prepare for it.

12. Documentation on an investigation which is made available to the family
will be in orderly chronological form and will cover so far as practicable
the roles and activities of all the main agencies involved in the aftermath
of the death and its investigation.

13. At conclusion of the investigation or inquest the family can expect a clear,
considered, written summary of its conclusions as to the cause or causes
and circumstances of the death.
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The service will maintain information on all the main local and national
voluntary bodies and support groups which offer help or support to
people who have been bereaved generally or through particular types of
death (for example traffic or workplace deaths, self-inflicted deaths, the
deaths of children). It will make this information available to family
members who request it. It will give help and advice to family members
who might benefit from professional grief counselling on how best to
obtain it — normally through the general practitioner.

Families have a right to a formal review of any administrative decision
relating to the investigation of a death taken by the coroner, the Statutory
Medical Assessor, or a coroner’s officer. The review will be not be
conducted by the person who took the decision the family wishes to
challenge. If a family wishes to challenge a judicial decision by a coroner
there is a legal appeal process available for doing so.

The service will so far as practicable provide premises with disability
access, opportunities of families to meet staff in privacy, and at inquests
an environment enabling families to avoid close contact with other
participants.

The service recognises that delays in completing investigations, holding
inquests or releasing the body for burial or cremation are likely to be
extremely distressing for families. Sometimes investigations or inquests
have to be held up while essential material is awaited from others. The
service commits itself to keeping such delays to a minimum, and to
keeping families informed when delays do occur.

The service monitors and will publish its record of timings — in the release
of bodies to families, the time it takes to complete investigations, and to
hold inquests.

These and other service standards are monitored by the Coroner Services

Inspectorate. Their reports on local areas and on the service as a whole
will be published.
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20.

21

Families or any member of the public wishing to make a complaint about
the service may do so in the first instance to the area coroner. If not
satisfied with the response, they may take the issue up with the Coroner
Service Inspectorate.

The Coroner Service is committed to providing a service which meets the
needs of families at a sensitive time, and welcomes comment from
families about their experiences.

152

RLITO001915_0160



Chapter 13 - Scientific and Pathology Investigations for the Coroner

In this chapter we examine the processes for providing coroners with

scientific and pathology support. It covers the arrangements for
appointing pathologists to support coroners, quality controls over
pathology done for coroners, organ and tissue retention, the rights of
families, and the scale on which autopsies should be done in support of

coroners’ investigations.

A range of scientific and medical procedures can be performed after a
death to help discover its cause or causes or other matters which may
need investigation. They include taking samples of blood or other fluids
from the body and analysing them to see whether they show signs of the
presence of abnormal substances such as addictive drugs in the body, or
substances such as medicines in abnormal or dangerous amounts. They
can also include DNA tests to help establish identity.

The most common investigation is the autopsy or post-mortem
examination of the body performed in a hospital or public mortuary. This
normally involves an external examination of the body followed by
dissection and the removal of the main internal organs — the heart, liver,
kidneys, spleen and lungs, and very often also the brain — for weighing
and dissection. Significant abnormalities can often be detected by visual
inspection, but in some cases tissues, or more rarely whole organs, may
need to be retained for further examination. Subject to that the organs
removed for dissection are replaced in the body at the end of the
procedure, though not necessarily in their original positions — the brain is
usually put with the other organs in the abdominal cavity. The body is then
closed.

The main legal powers governing coroners’ autopsies in England and
Wales are in Sections 19 and 20 of the Coroners Act 1988. They give the
coroner power to order an autopsy in order to avoid an inquest where
there is reasonable ground to suspect that “someone has died a sudden
death of which the cause is unknown” and to provide evidence for an
inquest. There is no specific appeal process against decisions by coroners
under these powers. The legal route for any objections is through judicial
review, which is not usually practicable in the short time available.

L "Autopsy” and “post-mortem” both mean the same. Post-mortem is the word that has been most commonly

used in the United Kingdom, but “autopsy” is more commonly used in other countries and in international
practice.
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4.

The Coroners’ Rules 1984 broadly govern some aspects of the autopsy
process. For example, they require in effect that:

a. autopsies should always be done by a doctor who should “wherever
practicable” be a pathologist with suitable qualifications and
experience and having access to laboratory facilities;

b. certain interests should be notified of the time and place of the
autopsy. They include the general practitioner, the hospital (after a
hospital death), and any relative who has “notified the coroner of his
desire to attend or be represented at the post-mortem”;

c. a relative who has given such a notification may be represented at
the autopsy by a doctor;

d. “material” —that is organs or tissue which in the pathologist’s opinion
bear on the cause of death may be retained after the autopsy “for
such period as the coroner thinks fit”;

e. the pathologist should report the finding on a prescribed form, and
shall not supply a copy of his report to anyone else without the
coroner’s authorisation;

f.  if the death has occurred in hospital and the family consider that the
treatment may have been at fault the pathologist performing the
autopsy should not be employed at that hospital.

III

There are also various provisions governing “special” post-mortems which
concern autopsies done in anticipation of possible homicide prosecutions
for the police with the coroner’s agreement in cases where serious crime
is suspected.

In Northern Ireland the powers are in the Coroners Act (Northern Ireland)
1959 (as amended by the Criminal Justice (Northern Ireland) Order
1980).

There are no powers specifically relating to scientific or other medical
investigations other than autopsies.

The legislation and Rules do not require any specific process for choosing
or appointing pathologists to do autopsies. They simply refer to coroners
“directing” or “requesting” doctors to do them.

Chapter 2 of our report gives figures for the number of autopsies in
England and Wales and Northern Ireland respectively, with some
comparisons with other countries. The overall cost of autopsies and other
medical or scientific tests is some £36émillion a year, rather more than half
the total direct cost of the coroner service which is estimated at
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£71.4million a year.? The number of tests other than autopsies is not

known, but it is for example standard practice to test all the victims of road

fatalities for blood alcohol levels. The costs of forensic autopsies done for

the police are met by the police and are excluded from these figures.

9.  The opinion survey done for us by the Social Survey Division of the Office
for National Statistics asked people whether they were upset by the

thought of a post-mortem examination on someone they knew. 56% said

that they were not upset. 38% overall, though a higher proportion of

women, said that they would be upset, and 6% said that it would depend
on the circumstances. Most of those in the first group gave as their reason
the need to be sure about the cause of death. The reason most often given

by those upset at the thought was the feeling that the procedure was
upsetting and distasteful. Four fifths of those who were upset at the
thought of a post-mortem said that they would feel better about it if they
thought that the results would improve “medical knowledge of a particular

disease or illness” .2

10. Many of our own contacts with families took place not long after the

Bristol and Alder Hey reports had been published and our England and

Wales Reference Group included some members with experience of the
events with which those inquiries were concerned. They were particularly
critical of what they regarded as the lack of openness and honesty about
the retention of organs and tissues without proper consultation with or
information to families. There has also been an investigation by the
Inspector of Anatomy on behalf of the Secretary of State for Health of
serious allegations of organ retention malpractice following an autopsy

on an adult who died in Manchester in 1987 .4

11. Overall, our discussions with families showed that they had a spread of
views about autopsies not dissimilar in range to the opinions gathered by
the Omnibus Survey though we did not attempt any quantification of their

views. A number of points came through with particular vividness,

however:

a. in a significant number of cases, complaints that families were not
informed that there was to be an autopsy, told when it would be, or

that they had a right to be professionally represented at it;

b. outrage and deep distress, not significantly assuaged by the passing

of time, where families felt that they had not been dealt with openly

and honestly on the retention of organs or tissues;

2 See chapter 19 for details.
3 Omnibus Survey Report, op cit, paragraphs 3.6.2 and 4,7.1. The similar Northern Ireland results are
summarized in paragraph 3.9. A.

4 "saacs Report: The Investigation of Events that followed the death of Cyril Mark Isaacs.” Department of
Health, May 2003.
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12.

13.

14.

c. amongst some, but not all, of those bereaved through suicide or
traumatic deaths on the road or in the workplace or elsewhere,
puzzlement over whether an autopsy was really necessary when to
the lay eye the sight of the injuries and the circumstances of the death
disclosed its cause all too distressingly and beyond any real doubt;

d. lack of clear information on the autopsy outcome;
e. lack of any process to challenge the need for an autopsy;

f.  a general view that the coroner’s apparently unfettered power to
order autopsies is another example of the lack of predictability and
accountability in the coroner system;

g. some families said that there should be more autopsies than there
are and that families wishing to know the reasons for a death should
be able to suggest an autopsy and have the right to a review if the
coroner decides not to order an autopsy;

h. others questioned whether an autopsy should continue after a
probable cause of death had been found, and in particular whether
it was necessary to open the skull and remove and dissect the brain
if a probable cause had been found in other organs.

A number of the families who had been distressed by the deception they
considered to have occurred over organ and tissue retention said that they
would have consented to some retention for teaching and research
purposes if they had been openly and honestly asked for consent.

Discussion with religious bodies was an important part of our
consultation. Religious groups generally agree that the State should have
the power to arrange for autopsies without consent in cases where this is
necessary to find out whether there is evidence of murder or serious crime,
or of serious neglect or mistreatment.

However members of the Jewish and Muslim faiths, and some Christians,
have strong objections to the scale on which compulsory autopsies occur
in England and Wales. The Jewish and Muslim objections are two-fold:

® their tradition is to bury the dead quickly, preferably on the day of
death. Having an autopsy is likely to cause delay;

e they both have strong religious and cultural objection to the
mutilation they consider to be involved in the opening of the body
after death and the removal and dissection of the internal organs.

Members of both faiths believe, along with some Christians, that the body

should be returned to its Creator in as complete a state as possible,
without mutilation. Muslims believe that the body will be brought back to
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life on the day of resurrection. After death the person is either in bliss or
torment, both physically and spiritually. That is why there is concern that
the body should not be mistreated.

15. The Jewish community in Manchester has taken the initiative to develop
and finance a scheme for conducting post-mortem examinations using
Magnetic Resonance Imaging (MRI)® scans instead of pathological
dissection; Muslims support this initiative. Some coroners are willing to
refer cases to the scheme but others are not. The Department of Health is
looking at the scheme in a wider review of possibilities of non-invasive
post-mortem examination.

16. In our consultation paper of August 2002 we asked for comment on a
suggestion that there should be a relevant national protocol, having legal
status and produced by a publicly accountable body after consultation
with expert and family interests. It would cover the sourcing, management
and quality control of coroners’ post-mortems and reflect the best
judgement possible at any one time about the scope for non-invasive
post-mortems. It would also cover the indications for having autopsies,
specifying inter alia that they should not be routinely ordered. We
suggested that there should first in each case be a study of all available
information on the case from other sources, and where an autopsy is
ordered there should be identified some specific uncertainty which cannot
be resolved through other means.

17. Virtually all respondents supported this in principle. We consider that the
responsibility for issuing such guidance should lie with the statutory
Coronial Council.

18. We recommend that the Coronial Council should issue statutory
guidance to achieve consistent standards and practices in England
and Wales on:

a. the mechanisms for choosing providers of pathology and other
medical and scientific investigations for coroners, including the
relevant appointment processes;

b. the rights of families to obtain advance information about
autopsies and other investigations done for coroners, and their

results;

c. the accessibility of such information to medical and public
health interests with a need to know;

d. the criteria for ordering autopsies and other investigations;

e. the role of less invasive investigations;

5 This is a method involving diagnostic techniques which is non-invasive and similar to the taking of an x-ray.
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f. quality control arrangements for all investigations;

g. procedures giving families a right of review of decisions to
order, or not to order, autopsies and the provisions governing
organ and tissue retention in coroners’ autopsies.

19. By statutory guidance we mean guidance issued under specific powers in
the new legislation that will be needed to implement the range of
recommendations that we make. The guidance would be legally binding
on all coroners and those working with them, unless they could show
good reason for departing from it in particular circumstances.

20. The remainder of this chapter offers suggestions and recommendations
about what, in broad terms, the guidance should say.

21. Most autopsies for coroners are done by pathologists working in NHS or
University hospitals. Their work for the coroner is separate from their NHS
or University work. It is arranged case by case with the coroner and
remunerated through a fee payable for each case. In a number of places
in England and Wales the coroner’s autopsies are done through
academic departments of pathology or forensic medicine, and the fees go
to the departmental budgets. In Northern Ireland coroners’ autopsies are
done by the State Pathologist’s Department.

22. There are no formal selection processes for the pathologists who do
coroners’ autopsies in England and Wales and they do not have formal
contracts to cover the work.

23. In the majority of cases the work pathologists do for coroners is restricted
to autopsies. However, we did come across arrangements where a
pathologist provides informally a wider advisory service to the coroner, for
example on the choice of cases where an autopsy is desirable or
alternatively whether another investigation would be preferable and
sufficient, and in some cases advising that no further investigation is
necessary. Some pathologists we met told us that they are sometimes
required by the coroner to do autopsies which they do not consider to be
necessary; conversely, there may be some cases where autopsies should
be done where they are not at present done.

24. It would be desirable in the new coroner service for the arrangements for
pathology work and advice to coroners to be put onto a better and more

transparent footing, as regards the choice and appointment of
pathologists, their contractual position, and their role.
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We recommend that in each coroner area there should be an open
process of application and appointment for coroners’ pathology
work. The selection of pathologists to work for the coroner would
be made by a small appointment commitiee chaired by the coroner
and including the Statutory Medical Assessor, or if preferred by the
Statutory Medical Assessor on the coroner’s behalf.

Pathologists appointed to the panel should have formal service
contracts with the coroner defining the duties of the role, the quality and
service standards required, expectations for continuing professional
education, and the obligations in respect of organ and tissue retention.
The contracts should be for a defined term, say five years.

On our visit to Ontario we were able to observe an arrangement under
which each morning the coroner, his staff and the duty pathologist
considered the most appropriate handling and investigation of each
death that had been reported overnight. We were impressed by the value
of this collective application of relevant skills in the direction of the
caseload. It led to carefully and expertly differentiated choices as between,
for example, an external examination of the body, a full or partial autopsy,
or a further examination of the clinical records.

The provision of medical skills to support the coroner and the coroner’s
office would be a matter for the Statutory Medical Assessor. It would be
for him to decide when and how to arrange for the provision of specialist
medical advice. If he thought it worthwhile to have pathology skills and
experience available to help him and the coroner assess what
investigations needed to be done in individual cases rather than to
perform autopsies he should arrange for this accordingly.

The time is long past when it might be acceptable or necessary for
autopsies to be done by anyone other than a suitably qualified
pathologist, or for autopsies on young children to be done except by
pathologists with paediatric experience.

We recommend that the statutory requirements governing the
conduct of autopsies should require all coroners’ autopsies to be
done by or under the supervision of fully trained and accredited
pathologists. Autopsies on children should always be done by a
pathologist with paediatric training and experience, working with
a forensic pathologist in suitable cases.

Some coroners accept that autopsies may be done by pathologists in
training provided they are supervised by a consultant. This mirrors the
position in clinical medicine. Nearly all autopsies are now being done for
coroners; the number of consented hospital autopsies is very small. If
pathologists in training are excluded from doing coroners’ autopsies there
will be damage to the future skills base.
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32.

33.

34.

35.

A number of coroners have told us that they have no means of knowing
whether the autopsies or other tests being done for them are to an
acceptable standard, though many told us that they think generally well
of the work pathologists do for them. When autopsy reports done for
coroners are used in other contexts they can excite criticism. For example,
the Confidential Enquiry into Peri-operative Deaths recently published a
study of the quality of autopsies of cases it had reviewed®. It found that
35% of autopsy reports were less than satisfactory when judged against
the general standards recommended by the Royal College of
Pathologists’. There has, so far as we know, been no general study of
coroners’ autopsy reports against the standards required specifically for
coroners’ purposes. No such standards have been defined, and there is
as things stand no public service or institution with the means and the
responsibility to set such standards or conduct such studies, or any
mechanism through which coroners’ autopsies could then be audited.

The British Medical Association has suggested that quality assurance of
coroners’ autopsies could be done through the general audit and
appraisal process for consultants. They say:

“The national agreement on consultant appraisal specifies that all of
the work done by a consultant should be included in one appraisal
process and it is therefore appropriate that this appraisal
encompasses the coronial aspects of a consultant’s work. The work
does not need to be part of a consultant’s NHS contractual duties to
be considered in the appraisal process.”®

This would be a worthwhile advance. We recommend that work done
by consultant pathologists for coroners should be covered in the
general appraisal of their work. It would be important that the coroner
and the Statutory Medical Assessor should be given opportunity to
contribute to those assessments.

We have a further recommendation to make about the quality assurance
of pathology for coroners. It is that the Commission for Health Audit
and Inspection should periodically undertake thematic inspections
of pathology done for coroners. The new Commission, which is being
developed from the existing Commission for Health Improvement, will no
doubt have a full agenda. However, much coroners’ pathology is done in
NHS mortuaries and laboratories. The Alder Hey and Bristol reports show

6 Changing the Way We Operate — The 2001 Report of the National Confidential Enquiry info Perioperative
Deaths, Chapter 2, published December 2001 by NCEPOD.

7 89% of the autopsies in this study were done for coroners, and 11% were consented hospital autopsies. The
report does not say whether the results were the same for both groups.

8 Memorandum of 27 November 2002 fo the Review.
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the need for proper scrutiny of practice in this sensitive area, and the
comments we had from many families in our own Review make plain that
there are significant issues of public confidence around this aspect of the
coroner system. Regular, proactive and independent checks would be a
worthwhile safeguard.

It is sometimes necessary in an autopsy to remove organs or tissues and
retain them for a period to establish a diagnosis of the cause of death. In
many cases the pathologist doing the autopsy can make a judgement by
looking at the body and the organs. In other cases, to be reasonably sure,
tissues, or more rarely whole organs, need to be taken to a laboratory
and examined through a microscope after preservation.

In the maijority of cases the organs or tissues can be returned after a few
days or weeks. In a small number of cases the organs or tissues may need
to be retained for longer if there is the likelihood of legal proceedings
requiring re-examination of the tissues or, when a child has died, it is
desirable to keep some material in case of other sibling deaths later on.
It can then be of importance to see if tissue examination can show
parallels between two deaths in the same family.

Generally, it is a professional matter for the pathologist how far he needs
to retain tissue for such purposes, and he may not always be able to make
that judgement in advance of the autopsy. However, a coroner’s autopsy
is done using coroner’s legal powers and therefore does not require
family consent so the coroner, or the Statutory Medical Assessor on his
behalf, must be able ultimately to decide what is done with human
material obtained under powers which lie with him and for the use of
which he is answerable.

We recommend that:

a. tissues or organs should never be retained for any purpose not
directly stemming from the justification for a coroner’s autopsy,
and in particular for teaching or research purposes, without
the full and informed prior consent of the family;

b. families should be informed in advance of the autopsy of any
tissue or organ retention which may be predictable;

c. where tissues or organs are retained for any essential
diagnostic or medico-legal purpose there should be one or
more specific reasons for the retention in each case and the
reason should be recorded in the post-mortem report as
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40.

41.

42.

43.

44,

45.

should the quantity and type of material retained’. Whether or
not the family choose to see the autopsy report (see
paragraphs 41-49 below) they should be informed of the
retention and its likely duration, so that they can decide
whether or not to delay the funeral until the material has been
restored.

We also recommend that the arrangements for seeking and
obtaining family consent in cases where it is required, and the
machinery for supervising and enforcing the consent
arrangements, should be the same as, or as close as possible to,
those which emerge from the work of the Retained Organs
Commission and the work being done by the Health Departments
in preparation for new Human Tissue legislation.

We have said in Chapter 12 that if there is to be an autopsy the family
should be informed as quickly as possible, given information on the
process through which they can have the decision for (or against) an
autopsy reviewed, told of their right to be represented at the autopsy by a
doctor, and about organ and tissue retention issues.

After the autopsy or other investigation the family should normally have a
right to see the report'®. If they prefer to hear the outcome through a
doctor they should be able to discuss matters with their relative’s general
practitioner — the large majority of general practitioners would we think
be willing to see the family for this purpose. They should also be able to
talk to the pathologist who performed the autopsy if they wish to do so.

The autopsy report should contain a short summary of the cause or
causes of death in simple language comprehensible to lay people.

Where the autopsy report discloses information of relevance to the health
of the family members such as disposition to genetic disease this should
be made clear to them and they should be advised to consult their general
practitioner.

We recommend that the Coronial Council’s statutory Code of
Practice should cover the family’s normal rights to information
about the autopsy or any other investigation intended, their rights
to review of a decision to have, or not to have, an autopsy, their

? The post-mortem examination report form prescribed under Rule 10 of the Coroners’ Rules 1984 asks
whether “there is any further laboratory examination to be made which may affect the cause of death”, and
then leaves a space for comment. It should be revised in the light of this recommendation.

10 Where there has been a forensic autopsy or rarely in some other circumstances the report may not be shown
to the family.

" Recent guidance from the Royal College of Pathologists advocates such a summary. The prescribed Post-
Mortem Report form referred to in footnote 8 should be revised to accommodate this.
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rights to information on timing and representation at the autopsy,
issues of organ and tissue retention including their rights to give or
withhold consent to the retention of any organs or tissues for
research or teaching purposes and to be told of retention for
diagnostic or medico-legal purposes, their right to see the autopsy
report if they wish to do so, or to have it sent to the general
practitioner, and to be told of any autopsy findings relevant to the
health of family members.

The Coroners’ Rules 1984 provide that autopsy reports should not be
shown to anyone other than the coroner except with his permission. There
may be circumstances connected with criminal investigations in which
withholding information on the findings is justified, but they are likely to
be rare.

It is clear, however, that there is little consistency between coroners over
making available such reports to others, including the doctors who have
treated the person who has died. Some coroners regularly volunteer such
reports to them, some make them available on request, and we have had
some (though not many) complaints from hospital consultants that it is
difficult to get autopsy reports and sometimes they are asked to pay for
them. We have also been told by some coroners that when they do
generally make the reports available the level of take-up and interest on
the part of doctors can be low.

As well as being of interest to the family the findings of autopsies and
other investigations are potentially of value to the clinical doctors who
have treated the patient before his death. They may also point up areas
of medical practice which need attention from a quality and safety
perspective, or risks to public health.

Amongst the roles we envisage for the Statutory Medical Assessor is to
improve the coroner service's links with and contributions to the networks
of clinical practice, public health and public safety. The results of
autopsies and other investigations should as part of this responsibility be
systematically reviewed under the direction of the Statutory Medical
Assessor and matters potentially of interest to individual hospitals or
departments within them, individual general practitioners or practices,
public health interests in Strategic Health Authorities and “public health
observatories” should be reported to them. Where there is suitable
material, reports should also go to the Commission for Health Audit and
Inspection, the National Patient Safety Agency, and the bodies regulating
care homes.
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50.

51.

52

53.

54.

We recommend that to maximise the health and safety contribution of the
coroner service:

e where appropriate autopsy and medical investigation reports
should be sent to the hospital consultant or general
practitioner responsible for treating the patient at the time of
the death unless there are legal grounds for withholding them,
or the family requests otherwise;

e Statutory Medical Assessors should periodically review all
autopsy and investigation reports in their area and send to
healthcare, public health and other interested agencies in their
areas information on trends and findings that would be of
interest to them.

In Chapter 2 we have compared the rate of coroners’ autopsies in
England and Wales with the rates elsewhere in the United Kingdom and
some other Commonwealth countries for which there are comparable
figures. That comparison suggests that the England and Wales autopsy
rate, at 22.8% of all deaths, is between double and triple the rates of the
other countries in that comparison.

There are no reliable figures for wider international comparisons but
information helpfully provided through the Royal College of Pathologists
suggests that the autopsy rates in some central European Countries may
be higher than in England and Wales though it is not clear whether the
rates mentioned, some of them between 30 and 40% of deaths, were for
deaths in hospital or all deaths. No recent figure for the USA is
available. The Federal Centers for Disease Control published autopsy rate
figures until the mid-1980s when the USA average was 15% of all deaths.
It is generally believed to have fallen since then. The rates in other
European Union countries are generally significantly lower than here.

Within England and Wales, there are significant variations in the
proportion of deaths reported to the coroner in which autopsies are done.
The median rate is 64%. In the Wirral the rate is 32.5%, in East Riding and
Hull it is 35% and in Nottinghamshire it is 37.5%. At the higher end of the
spectrum, the rate in South Northumberland is 95.5%, North Tyneside
96%, North and East Cambridgeshire 97 % and Lowestoft 97.5%.

There can be legitimate reasons for variations. The incidence of traumatic
deaths and of deaths from occupational disease will vary considerably
between districts. So too will the proportion of deaths accounted for by

12 We were provided with information on autopsy rates in Hungary by Dr Peter Gonda. It was to the effect that
autopsy rates in hospital deaths there had been at 42% but were declining.
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visitors from abroad or others with no accessible medical records. The
scale of representation in a locality of teaching hospitals performing
highly advanced and complex procedures may influence autopsy rates.
No proper study of the variations has ever been done, but it is unlikely
that such a study would be able to find good justification for the scale of
variation that exists.

55. There is, indeed, a general lack of evidence about the utility of and
justification for coroners’ autopsies on the scale on which they are
practiced in England and Wales. If the 121,000 autopsies a year that are
now performed were surgical procedures carried out on living people
there would long ago have been an evidence base compiled to assess the
utility of and justification for the scale of intervention. From such work
there would have emerged evidence-based guidelines on when the
investigation was likely to be justified. No such work has been done, and
no such guidelines exist.

56. The Office for National Statistics have told us that the relationship
between the rate of autopsy and the quality of their mortality data is
“weak” '

57. As well as the issues about public attitude and family feelings to which we
have referred there are some legal issues.

58. Amongst the matters on which we requested advice from Tim Owen and
Danny Friedman was whether the provisions in the European Convention
on Human Rights relating to privacy and family life were of relevance to
the use of the power to order unconsented autopsies.

59. Their advice is that:

“In our view, Articles 8 and 9'° of the Convention impose upon
coroners a duty to consider whether a post-mortem is genuinely
necessary in order to answer the question as to how a person came
by his death. In exercising any discretion to hold a post-mortem, the
views of the bereaved family will always be relevant. Where, for
religious or other reasons, bereaved relatives oppose the holding of a
post-mortem, the coroner would have to be satisfied that the conduct
of an operation which he knew to be against the family’s wish was a
proportionate interference with their rights in order to protect public
health and/or investigate a possible crime. This duty to consider
whether a post-mortem is really necessary is particularly relevant in
relation to uncontroversial deaths where proper consultation with the

13 1t would be difficult to do such a study at present because though data on the number of deaths reported to
the coroner are available by coroner district the total number of deaths in each coroner district is not
systematically available. Without this information it is impossible to examine either district reporting rotes or their
autopsy rates in more detail.

' Memorandum fo the Review from the Chief Medical Statistician, ONS, 25 November 2002.

15 Article 8 confers the right to respect for private and family life, and Article 9 confers the right to freedom of
religion and belief.
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treating doctors of a recently deceased person might be sufficient to
avoid the invasive post mortem operation. The extent of a coroner’s
duty to make further inquiries from the family and/or treating doctors
will depend on the circumstances of the case. It is submitted that the
following propositions apply:

i.  where the available evidence discloses no positive indication that
a death is suspicious, the coroner must take into account any
relevant information from the next of kin and medical
practitioners that might enable him/her lawfully to avoid
conducting a post-mortem;

ii. in circumstances where initial inquires indicate that the nature of
a suspected fatal disease will be of justifiable relevance to the
protection of public health (e.g. by preventing similar fatalities),
it will be legitimate for the State to order post-mortems,
notwithstanding private or religious conviction. But a simple
bureaucratic desire to gather general statistics on the incidence
of one natural disease rather than another would not, in our view,
be sufficient to override religious or other objections based on the
rights contained in Articles 8 and 9 of the Convention”.

60. This overlaps to a degree with comments made to us on behalf of the
British Medical Association:

61.

“The question of how rigorously individual deaths should be
investigated .... is at the heart of the post-Shipman debate. To be
absolutely sure of detecting criminal activity would require post-
mortems and toxicological investigation of all deaths outside hospital.
However, the examinations currently undertaken are unlikely to be
successful in doing so and may be of little value except for mortality
statistics. A smaller number of more focussed post-mortems would be

preferable”. 't

We have already made recommendations which would be likely, in the
medium and longer —term, to reduce the scale of deaths reported to the
coroner:

the introduction of a two-tier death certification system in which the
second tier would comprise doctors chosen and supported by the
Statutory Medical Assessor, and would be a first point of access for
the family if the latter had anxieties about the death or about the way
in which it was being certified;

a relaxation of the “14 day rule” to bring it onto a par with the
position in Northern Ireland so that doctors would be able to certify
a death if they had seen the patient within the previous 28 days.

16 Memorandum of 27 November 2002, op cit.
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As well as reducing the number of deaths reported to the coroner these
changes should help to reduce the autopsy rate because the number of
natural disease cases being autopsied should decrease in parallel with the
number being reported, and the handling of such deaths at all stages
should be more confident.

We would also expect the involvement of pathologists on an advisory
basis in the coroners’ and Statutory Medical Assessor’s selection of
investigations to reduce the number of cases referred for autopsy, through
further examination of the existing clinical records, and that other
investigations such as toxicology tests might increase.

The introduction of a right for families for review of decisions to order (or
not to order) autopsies may also reduce the autopsy rate. We were told
that in Victoria, Australia, the review process there was used in some 7%
of the cases where the coroner had proposed an autopsy.

These various changes should lead to a significant reduction in the
England and Wales coroners’ autopsy rate. However, because there is no
evidence base from which to assess properly the indications for autopsy
as opposed to other investigations by coroners, there is no foundation on
which to build a detailed reduction target.

We have some recommendations to support this process:

a. any medical investigation, whether autopsy or other test,
should be to clarify a defined uncertainty or range of
uncertainties and should be at the lowest level of invasiveness
likely to resolve the uncertainty. Referrals for autopsy or other
technical investigations should never be routine or automatic.
This may apply equally after traumatic deaths, though when
forensic autopsies are needed for criminal investigations they
should be carried out;

b. where possible before any significant technical investigation is
ordered, the medical records should have been scrutinised and
the doctors and others who had attended the patient should
wherever possible be contacted as well as the family;

c. in cases where the family object to an autopsy it should not be
proceeded with unless there is positive indication of the need
to investigate a possible crime or lack of medical or other care,
or a public health risk that requires the cause of the individual
death to be established in order to assist in preventing similar
fatalities.
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67. We have some recommendations directed at the future:

a. the Coronial Council should set in hand research and survey
work to establish a proper evidence base from which good
practice and sound policy in the selection of medical
investigations can be derived;

b. that evidence base should include, in due course, the outcome
of the project already initiated by the Department of Health
info less invasive forms of investigation. We make this
recommendation without prejudice to the outcome of this work
which should be scrupulously evaluated.'’

7 Owen and Friedman in their opinion say ” Moreover, States have a duly to consider continuing technological
developments in order to find alternative non-invasive post-mortem procedures. In this respect the Strasbourg
Court has held generally that measures that interfere with privacy rights “should ...be kept under review having
regard particularly fo scientific and societal developments” - paragraph 8.2.
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In this chapter we recommend changes in the allocation of
responsibilities within government for death certification and coroner
services; and the creation of a statutory Coronial Council to monitor the
performance of the new structure and ensure that the services adapt to
future challenges. The Council should be supported by a small
inspectorate. We also suggest ways to increase the public profile of the
coroner service.

1. In England and Wales there are two Government Departments mainly
responsible for death certification and the coroner service:

@ the Home Office has policy responsibility for both areas;

® the Lord Chancellor’s Department makes the Coroner’s Rules under
the 1988 Act with the concurrence of the Home Secretary, and is
responsible for disciplining coroners.

2. Other Departments with significant interests in the two areas are:

e the Office for National Statistics (ONS) has responsibility for
registration and the registration legislation. It maintains and
publishes the national mortality statistics. These are based on death
certificates and coroners’ notifications. The Registrar General is
based in the ONS, which reports to Treasury Ministers;

o the Department of Health, which is responsible in England for public
health and health care. In its public health role it is a user of the
mortality statistics, of which doctors in the health care system are the
main source through their death certificates. In Wales, health matters
are the responsibility of the Assembly where they are the province of
the Ministry for Heath and Social Services;

e the Department for Culture Media and Sport, through its
responsibility for Museums and Galleries, has the policy interest in
Treasure.

3. A wide range of other Government Departments have some interests in
the death certification and coroner systems. They include the Crown
Prosecution Service, the Consular Service of the Foreign and
Commonwealth Office for deaths abroad, the Ministry of Defence for
deaths of Armed Forces members, the Department of Transport for road
and other transport service deaths, and the Health and Safety Executive
for workplace deaths and occupational disease.
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4.  As well as having responsibility for the coroner service the Home Office is
responsible for burial, exhumation and cremation law and policy.

5. The Health Departments also have the major interest in bereavement
services, in issues of organ and tissue retention, and through the National
Service Frameworks, an interest in deaths which occur in particular groups
such as children in intensive care, older people and those with mental
illness.

6. In Northern Ireland responsibility for the coroner service lies with the
Northern Ireland Court Service, which is headed by the Lord Chancellor.
Death certification policy responsibility is with the Department of Health,
Social Services and Public Safety. The Northern Ireland Statistics and
Research Agency is responsible for Northern Ireland mortality statistics
and the Northern Ireland Registrar Service. It is an Agency of the Northern
Ireland Department of Finance and Personnel. The State Pathologist’s
Department is the responsibility of the Northern Ireland Office.!

7.  Having “policy responsibility” means that the Ministers of the Department
concerned are responsible for carrying out functions given to them in the
legislation covering the subject in question, such as making statutory
regulations, issuing guidance or making administrative decisions which
the legislation puts into their hands. They are also responsible for
reviewing the legislation and generally answering for the subject to
Parliament. They and their Departments are responsible for using their
instruments of influence to support the subject such as research and
statistical monitoring. If the service is publicly financed from their own
spending programme, they are responsible for ensuring that it is suitably
resourced.

8.  As shown in Chapter 5 there are growing problems in death certification
arising from changes in medical practice, particularly the use of
deputising services at night and over weekends. The Health Departments
are the main users within Government of the mortality statistics which
death certificates generate. They hold the Government’s responsibilities
for the health care systems through which death certificates are produced.
They are also the main source of contact with and influence over the
medical education system.

9. Death certification is much closer to the Health Departments’ main
interests and responsibilities than to the interests and responsibilities of
the Home Office. The Health Departments have potentially much better

! Of the Northern Ireland Departments mentioned, the Department of Health, Social Services and Public Safety
and the Department of Finance and Personnel are part of the devolved Northern Ireland Executive. At the time
of writing the Executive is suspended.
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means of influencing death certification practice and the priority the
subject is given. The more death certification can be seen as a natural
extension of the responsibility for caring for patients while alive, the better
it will be done.

We recommend that policy responsibility for death certification in
England and Wales should transfer from the Home Office to the
Department of Health and, for Wales, to the Assembly’s Ministry
for Health and Social Services.

The responsibility in Northern Ireland already lies with the Department for
Health, Social Services and Public Safety. No change is needed there.

We recommend in Chapter 15 that the coroner service should cease to be
a local government responsibility and should be re-modelled as small
national judicial jurisdictions in England and Wales and Northern Ireland
respectively. The Lord Chancellor would become responsible for coroner
appointments in England and Wales as he already is in Northern Ireland.

A consequence of these changes would be that the overall administrative
and financial responsibility for the service as a whole would pass to the
Lord Chancellor’s Department and the Ministerial responsibility to the
Lord Chancellor.

At present the Lord Chancellor is responsible for disciplining coroners, but
the initial investigation of complaints against them is done by the Home
Office. Families who have tried to bring such complaints have told us that
they feel that they simply get passed from one Department to the other
and that their complaints are never resolved. The integration of
responsibility for the judicial aspects of the service into one department
and for its overall support and financing would bring clarity of
accountability.

We recommend that, when the new national coroner jurisdiction
for England and Wales is introduced, the general responsibility for
supporting and financing the service within central government
should transfer to the Lord Chancellor’s Department, and that all
responsibilities for the appointment and discipline of coroners
should be brought together in that Department.

In Northern Ireland these responsibilities already lie with the comparable
department which the Lord Chancellor heads so no change would be
needed there. There has for some time been an intention that in due
course the responsibility for justice matters should be devolved to the
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17.

18.

19.

20.

21

22.

Northern Ireland Assembly and Executive.? If this occurs the coroner
service would be amongst the responsibilities that would be so devolved.

The objectives, activities and outcomes of death certification and
investigation are of profound importance to a wide range of public
policies and to the Government Departments and Agencies with
responsibility for delivering them.

They are of equal concern and importance to the families and friends of
people who have died. Their interests are in prompt, fair and supportive
treatment and in an approach to the treatment of the human body after
death that combines the realistic requirements of public health and safety
with a recognition of the need to respect so far as possible individual,
family and community wishes.

It has been a major theme of this Review that there is currently no
mechanism for ensuring that the coroner or death certification services act
with consistency and that they adapt to change.

So far as the challenges are legal and judicial the creation of new
national jurisdictions, the structured and mandatory training, the better
and more accessible review and appeals processes, and the Rules
Committee which we recommend should go a long way towards avoiding
the problems that have built up in the past.

However the legal and judicial mechanisms will not of themselves address
the wider public policy interests in public health and safety or in the service
standards for the support of families and friends. It is also clear that there
is at present a lack of effective and reliable machinery within Government
for determining objectives and such key issues as the links between
coroner investigations and current public health concerns.

The Office for National Statistics has told us, for example:

“There needs to be a uniform requirement for categories of deaths
that should be reported to coroners for investigation....... A lack of
definition has led to a divergence in coronial practice on certification
and inquests into deaths from AIDS, and CJD related to BSE for
example. No Government Department has accepted responsibility for
addressing this” 3

2 See the footnote to paragraph 6 above.

Memorandum of 9 January 2003, op cit. In chapter 4 we recommend that the Council should be responsible
for defining the categories of deaths that should be reported to coroners, and we suggest what the categories
might be. We also recommend that the Council should be responsible for deciding which categories of disease
constitute so serious and immediate threat to the public health as fo require coroner investigation and where
appropriate autopsy.
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For those wider purposes there needs to be a wider forum with the
capacity, within the law, to influence the obijectives, priorities and
processes of death certification and investigation, and which can keep the
public informed about the way in which these systems are developing.

We recommend that there should be an independent statutory
Council with powers to monitor the general performance of the
new structures in death certification and investigation, and to give
statutory guidance on issues of policy and process. lis terms of
reference should be to:

a. keep the performance and objectives of the death certification
and coroner services under review, from the perspectives of
public health and safety, accessibility to the public, public
confidence in and satisfaction with the handling of deaths,
costs, proportionality of process, effectiveness, and
adaptability to changing circumstances;

b. give or recommend such statutory or other guidance on those
services as may from time to time seem appropriate to the
Council, provided that no such guidance should impinge on
the roles of the courts in determining law;

c. periodically make public reports on the development of the
death certification and coroner services, and on related
matters concerned with public health and safety.

The Council should be appointed by the Lord Chancellor after
consultation with other Ministers. Its membership would include
members chosen by Ministers for their insight into the experiences
of bereaved families. It would also include the Chief Medical
Officers for England and Wales, the Registrar General, the senior
judicial figure in the England and Wales coroner jurisdiction, a
representative of the Home Secretary, a representative of the
police, and a representative of any statutory body set up under
legislation regulating human tissue and organ retention.

If those responsible in Northern Ireland for death certification and
the coroner service wish to participate in the Council’'s work the
membership should be extended. Otherwise there should be a
comparable body for Northern Ireland.

The Council would have a strategic, reporting and guidance role. It would

not have influence over individual cases, or matters more properly within
the influence of the courts.
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28. It would be responsible for issuing, or for recommending for issue by
Ministers, amongst other things, the statutory Family Charter and the
Code of Practice on autopsies and other investigations recommended in
Chapters 12 and 13 respectively. It would be responsible for reviewing
and updating them periodically. Such material should be the subject of
consultation with the full range of interested professional bodies and with
groups representing the interests of bereaved families.

29. The Council would also be responsible for deciding on the regular
statistics needed to monitor the services and for publishing them.

30. It should also have an important research — commissioning role. The
responsibility for commissioning research into specific areas of public
health and safety such as road safety and epidemiology would lie with the
Departments and other institutions concerned — the Departments of
Transport and Health and the specialist institutes. The Council should
commission research and survey work into the operation of the death
certification and coroner systems.

31. We suggest three areas of focus:

e families’ experience of the systems — we would like to see structured
user surveys conducted regularly;

® the wider public’s understanding of the systems and their purposes;

® the key service issues in death certification and the coroner service.
Initially these would certainly include how the two-tier death
certification system was operating and developing, particularly in
Northern Ireland and for the communities in England and Wales
which value prompt disposal of the dead. They should also include
the use in the coroner service of the public inquest and the
administrative investigation. Another essential early priority would be
the scale of reduction in the autopsy rate, and other work designed
to establish properly researched ground-rules for the relative roles of
the autopsy and other investigations (such as the use of MRI
techniques) in the work of the coroner service.

32. The Council should have access to the research commissioning resources
of expertise and money of its participating Departments for this work.

33. We envisage that the Council would make public reports periodically on
how far the death certification and coroner services were meeting their
public safety, public health and other public policy objectives, and what
standards they were achieving in their interactions with and support of
bereaved families.
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The monitoring statistics would be published annually. The Council would
decide on the frequency of the wider general monitoring reports. Many
such bodies make annual reports. That can be a treadmill for the staff,
and the source of much dust-gathering on recipients’ shelves. We suggest
that they should be at intervals no longer than two years apart.

There is a considerable amount of guidance and analytical material
available on preventable deaths in particular fields. In road deaths, for
example, the Department of Transport publishes regular analyses of
death and injury rates and their circumstances to underpin their
preventive campaigns. There is similar material issuing from the
Department of Industry about domestic equipment risks and the Health
and Safety Executive issues material on workplace risks. There is a
substantial amount of material available on public health and health care
risks. The National Patient Safety Agency will focus attention on treatment
risks and how to reduce them. The annual reports of the Chief Medical
Officers highlight matters of public health and health care concern.

It may nevertheless be of value to bring together and give publicity to
preventable deaths as they are identified by the coroner service, bringing
together the main findings of its investigations over the country into deaths
that may have been preventable. Without going into complex detail this
could bring together some simple messages for the public and public
authorities about how to save lives through simple precautions or changes
of behaviour. It could reinforce the need to observe speed limits and
health and safety regulation, emphasising the lives that could be saved
and the grief of family and friends that could be avoided. It could
highlight any emerging trends and findings in the coroner service’s work,
with a particular emphasis on new risks to life becoming evident from its
work.

In Chapter 15 we identify two options for restructuring the coroner service
as a national jurisdiction in England and Wales. One is to be a small
general jurisdiction supported from the Courts Service. The other was to
become a Tribunal. Most Tribunals are under the general surveillance of
the Council on Tribunals. It is not likely that the range of monitoring and
guidance functions we envisage for the Coronial Council could
satisfactorily be performed by the Council on Tribunals which has no
medical or public safety representation and a very wide range of bodies
within its scope. A possible solution might be for the Tribunals Council’s
perspective to be represented on the Coronial Council through some
cross-membership at member or chairman level.
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38.

39.

40.

41.

42.

43.

44,

To help the Coronial Council and the head of the jurisdiction to monitor
standards of administration in the coroner service it would be desirable to
have a small coroner service inspectorate.

The main focus of its work would be to assess how far the service was
reaching the standards set out for it in the Family Charter that we
recommend should be issued as statutory guidance by the Council. The
inspectorate would have no role in respect of professional legal or
medical decisions made by the service. lts concern would be with
timeliness of process, standards and suitability of the physical
environment and the provision of prompt and clear information to
families. The inspectorate could also examine complaints made by
members of the public, and could deal with those complaints which
cannot be resolved by the area coroner.

We estimate that with around sixty coroner areas the task of periodic visits
and monitoring could be performed by an inspectorate of perhaps six
people. The inspectorate might be combined with the existing Magistrate’s
Court Inspectorate if this would lead to efficiency in the sharing of skills
and costs.

The inspectorate would make its reports to the coroners in each area, and
to the head of the jurisdiction. They should also be made available to the
Council, and should be published.

We recommend that there should be a small Coroner Service
Inspectorate to monitor standards of interaction with families and
the standards of the service’s physical environment. The
Inspectorate should make its reports to the coroners of each area
and to the head of the jurisdiction. They should be made available
to the Council, and published. The Inspectorate could be combined
with the Magistrate’s Court Inspectorate. The inspectorate would
also examine complaints from members of the public that had not
been resolved locally.

We were struck on our visits overseas by the high and positive profile that
the coroner services in Ontario and Victoria evidently enjoy, and by the
steps they take to help the public understand what they do and its
purposes.

We suggest that:

a. coroners, Statutory Medical Assessors and their staffs should see it as
a normal part of their functions to address support and other groups;
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They should pay attention not just o bereavement groups but also for
example to Rotary, the Women's Institute and the Mothers Union.
They should also talk to faith groups;

b. they should make contact with schools and offer contributions to
current affairs and citizenship sessions;

c. they should proactively make contact with institutions in which
unexpected deaths may occur, including colleges and universities. We
have had more than one representation from the parents of young
people who have died while away at college which suggest that
university and college managements might welcome friendly advice
on what they may face in such circumstances;

d. as well as using the usual range of information outlets (Post Offices,
local authority offices, NHS facilities, and Registrars’ offices) coroner
service areas should use the web to give information on their roles
and services and contact arrangements. Most North American and
Commonwealth coroner jurisdictions have their own web-site, but the
search engines suggest that there are very few here with easily
accessible sites. We would also expect to see the coroner service listed
amongst the essential public services at the beginning of the
telephone directory. It is not there at the moment in most localities;

e. the Government's own web-site’s coverage of the coroner service
and death certification should be significantly expanded, as should its
coverage of sources of help in bereavement.

We recommend that the new coroner service and each coroner
area should have a high and proactive public profile. It should aim
to inform the general public about its role and purposes. It should
be proactive in offering presentations of its work and make use of
accepted means of contact and communication such as websites.
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In this chapter we recommend major changes in the structures through
which coroners are appointed and the coroner service is supported. We
recommend an enhanced coroners’ officers service. We also recommend
a framework for the employment of Statutory Medical Assessors, and
give an overview of the new service structure.

1.  In earlier chapters we have recommended that:

a medically qualified Statutory Medical Assessor should work
alongside the coroner to support and audit the death certification
process, which would continue to be performed by doctors in clinical
practice. This doctor should also deal with or supervise the handling
of most natural disease deaths reported to the coroner, liaise with
public health and safety networks, and support the coroner in his
judicial work and in the choice of medical tests and examinations;

the coroner service should be redefined as a general death
investigation service. It should continue to hold public inquests and it
should work to judicial standards, but the investigation of deaths
without inquests should be done to defined standards involving
greater accessibility;

the coroners’ officers’” range of skills should continue to be
broadened and there should be some specialisation amongst them;

there should be mandatory training of all coroners, coroners’ officers
and other personnel;

there should be more consistency of approach between coroners;

there should be powers exceptionally for Circuit and High Court
Judges to hold inquests.

2.  We also recommend a new focus on the needs of families.

3. These changes have implications for the way the service is structured and
paid for.
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In England and Wales the 123 coroners are appointed by local authorities
to individual local jurisdictions.

The large majority are “part-time” which means that they may do other
work. Those who are legally qualified often work as solicitors in private
practice. Some hold other part-time judicial offices such as Deputy District
judgeships or working on Appeals Tribunals, or as chairs of local Mental
Health Review Tribunals. The remainder, mainly in the larger cities, have
fulltime posts.

Whether full-time or part-time, all coroners are expected to provide
permanent cover in their districts, though they can arrange for cover
during their absence through deputy and assistant deputy coroners.

Coroners’ officers are employed mainly by the police though some are
employed by local authorities. They are managed by and answerable to
their employer, not the coroner whose work they support.

Coroners’ expenses are met by their appointing local authorities. Some
submit their expense claims to the authority which reimburses them.
Others have a standing imprest from which they pay their costs.

The local authority is responsible for meeting all costs of the service,
including medical test and autopsy costs, mortuary charges and the costs
of transporting bodies to the mortuary. However, where the police
authority provides coroners’ officers the cost of doing so comes from their
budget.

The overall cost of the service in England and Wales is about £70 million
a year, including police costs for the coroners’ officer service.'

In Northern Ireland the service has since 1979 been supported financially
and administratively by the Northern Ireland Court Service, which is a
central government Department. Coroner appointments are made by the
Lord Chancellor. The coroner for Greater Belfast is full-time. The coroners
in Derry/Londonderry, Fermanagh and Omagh, East Tyrone and
Magherafelt, North Antrim, Armagh, and South Down are part-time. The
annual cost of the service was £455,000 in 2001%. There are no coroners’
officers. Casework support is provided through the police service by
uniformed or special branch officers. Except for the Belfast coroner who
has a small support staff, secretarial support is provided through the
offices of the firms in which the coroner does part-time law practice.
Though the service is supported administratively and financially by the
Court Service not local authorities, the coronial responsibility is still
essentially local and is not provided through a national jurisdiction with
links into the general justice system.

! Details are given in Chapter 19.
2 The cost of the State Pathology Department which is financed by the Northern Ireland Office and which
provides pathology support for coroners is estimated to be £1.3m.
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12. There are no dedicated avenues of appeal, in England and Wales or in
Northern Ireland, against the outcome of an inquest or the decisions
whether to hold one, or against the administrative decisions of a coroner,
for example whether or not to order an autopsy. The only recourse
available is to apply for judicial review. For the application to be allowed
the litigant has to show that the decision at issue was unreasonable.

13. Most coroners told us that they had satisfactory relations with their local
authorities though it is clear that many feel they would not get much
response if they applied for extra resources for training, for example.
Some reported difficulty in getting suitable space for inquests. Most
expressed satisfaction with the service they had from coroners’ officers,
whether they were provided through the police or the local authority.
There were, however, significant exceptions, and some coroners,
particularly many of those in full-time jurisdictions, felt that the service was
poorly resourced and unsuitably structured.

14. It is of particular interest that those coroners who hold other part-time
judicial office as Deputy District judges or in Tribunals virtually without
exception compared the support and training they receive as coroners
very unfavourably to what is available in relation to their other judicial
work.

15. A considerable number of coroners said that they attach importance to
their local links, and that they see themselves as local figures
safeguarding the local community and knowledgeable about it. Many
hold these views very strongly but recognise that their service overall has
fallen badly behind other judicial services in support and standards.
Attitudes amongst Northern Ireland coroners we found to be generally
similar, except that coroners there outside Greater Belfast are more
consistently and fiercely critical of the still more slender resourcing that
their service has had in the past from the Northern Ireland Court Service.

16. Of the families we talked to few expressed strong interest in structural
issues though some saw a link between the unpredictability and lack of
consistency in the coronial system and its fragmented base in the world of
local government. Some questioned whether coroners can be genuinely
independent if they are appointed and resourced by public service
authorities responsible for local roads and the provision of some services
for vulnerable adults and children.

17. Those concerned with deaths at the hands of the police, including the
Police Complaints Authority, think the provision of casework support
through the police service undermines the coroner service's
independence, and the same view was expressed by some concerned with
deaths in custody.
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18. There is a widespread feeling amongst all we talked to in Northern
Ireland, including the police themselves, that the absence of any
dedicated casework support of the coroners there and the involvement of
the regular police service in that role is unsuitable and needs to be
changed.

19. Many of the lawyers and doctors we talked to about their experience and
perceptions of the coroner service compared its structures and standards
unfavourably with the other professional contexts in which they work — the
mainstream justice and health services.

20. The police, too, though often enjoying harmonious relations with individual
coroners, tend to take a similar view. Railway Safety, reporting on its sadly
considerable experience of handling deaths on railway lines following
trespass or by suicide, said; “Some coroners understand railway
circumstances better than others but as a generalisation it is evident that
of all the agencies who have to attend fatalities on the railway it is the
coroners and their representatives who are the least professional” *

21. On the question of appeals process, there were some who argued in
favour of judicial review on the grounds that the quality of judgement
would generally be high. But the large majority of the interests we
consulted said they thought a more accessible and expedient appeals
process would be preferable.

22. During our regional visits we saw individual coroners so far as possible in
their offices or -where they have them- their inquest courts.

23. We saw some impressive facilities, modern and purpose-built — for
example in Hammersmith and Fulham, and the suite of offices for the
Liverpool coroner and his staff situated alongside the local Registrar.

24. Generally, however, the provision of facilities varies greatly between the
appropriate and the highly inadequate. Some coroners do not have an
office but work out of their private houses. Others work from the premises
of their private law firms, sharing the accommodation with colleagues in
the practice. Some have small offices of their own. Others work out of the
town or county hall.

25. Coroners’ officers sometimes work alongside the coroner, but elsewhere
are out-stationed in the local hospital or police station.

3 Submission from Railway Safety dated 30 September 2002 in response to the Review’s Consultation Paper
(Railway Safety has since become part of the Rail Safety and Standards Board).
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26. Some coroners have dedicated inquest courts though not all of these are
suitable for jury inquests. Others use local authority meeting rooms.
Others use court-rooms hired by the local authority from the Courts
Service. Many coroners report anxiety and dissatisfaction over the
availability of inquest facilities. The Home Office has acknowledged in
correspondence with a coroner that there is no public authority with an
inescapable legal duty to provide suitable inquest facilities.*

27. We saw some dispiriting environments, and some with no obvious or
satisfactory disability access. In many of the courts and offices we visited
there was nowhere private for families to meet with the coroner or his
officers. A frequent complaint from families is that they had been forced
into distressingly close proximity with other inquest participants whom they
regard as responsible for the death.

28. We also observed that secretarial and administrative support staff are
frequently in very short supply and in some cases do not seem to exist at
all.

29. In some parts of England and Wales and in Northern Ireland outside
Greater Belfast the service lives what appears to be a hand-to-mouth
existence. Overall it has not had the investment in physical or human
capital that other judicial and public services have had in recent decades.

30. The root cause of these problems lies in the fact that in England and
Wales the coroner service is not considered by local or police authorities
to be a mainstream service. It is perceived as a small independent judicial
service, outside the effective scope of their influence and with little
relevance to the crime prevention and law enforcement responsibilities of
the police or the preoccupying service delivery priorities of local
government in education and other large public services.

31. In our view the role of local authorities in the support of the coroner
service should cease and the coroner service should be re-sited within the
national justice services. The arguments for this change are:

@ the coroner service is essentially a judicial, investigative and public
safeguarding or regulatory service, which should in all its functions
work to judicial standards. It is more likely to develop such standards
reliably and consistently if it has a structure similar to and linked with
those of mainstream judicial services, which are organised into
national jurisdictions and are led by the higher judiciary;

4 o <
Personal communication from a coroner to the Review.
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® The service should so far as possible be structurally separate from
executive and service-providing authorities so that it is and is seen to
be independent of the services in which the deaths it investigates
occur.

® A modernised judicial structure for the coroner service would enable
exceptionally complex or contentious cases to be handled by the
higher judiciary, and would provide a more suitable, expedient and
accessible appeal mechanism than that available through the judicial
review process.

32. We therefore recommend that:

a. the coroner services should be remodelled into national
coroner jurisdictions covering England and Wales, and
Northern Ireland, respectively;

b. the responsibility for appointing and supporting coroners in
England and Wales should pass from local authorities to the
Lord Chancellor who broadly speaking should exercise the
same responsibility for the judicial aspects of coroners’ work as
he has for the mainstream judiciary;

c. each of the new national coronial jurisdictions should be
headed by a member of the permanent or senior judiciary, and
should include arrangements for enabling exceptionally
complex inquests to be heard at higher judicial levels;

d. they should also have appeal arrangements, suitable to the
circumstances of each jurisdiction, enabling appeals against
coroners’ decisions to be made without recourse to judicial
review.

33. Within the justice services there are broadly two possible approaches to
the structuring and administration of the coroner service:

a. it could be a small general jurisdiction within the general judiciary,
supported by the Court Service, and similar on a smaller scale to the
criminal or civil court jurisdictions;

b. it could be treated as a Tribunal, and supported by the new Tribunal

Service which is to be set up following the Review of Tribunals by a
group under the leadership of Sir Andrew Leggat®.

5 Tribunals for Users: One System, One Service Report of the Review of Tribunals by Sir Andrew Leggatt
published by the Stationery Office, March 2001.
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34. There are some points in favour of treating the coronial jurisdiction as a
Tribunal:

® many Tribunals have an inquisitorial role, as coroners do;

® Tribunals are more informal and perceived to be more responsive to
the needs of their users;

® we understand that the Government intends to develop the new
Tribunals Service from 2004, and that timescale would suit the
creation of new coroner services.

35. On the other hand the Court Service is already established and some of
its buildings are already used for inquests.

36. The Government’'s announcement of its decision to implement major
features of Sir Andrew Leggatt’s report came at a late stage in our review
so we are not able to make a definite recommendation as between the
two approaches®.

37. Whatever route is chosen, it is desirable for the coroner service to retain
some customary features of presentation, including the use of the words
“coroner” and “inquest”.

38. We have some further recommendations to make on its general structure
and characteristics.

39. Though some local authorities provide and pay for the employment of
coroners’ officers the predominant pattern in England and Wales is for the
police service to do so.

40. The Association of Chief Police Officers has argued that this is no longer
justified. Their main points are that the coroner service has moved away
from its historic role as an important selector of criminal deaths and its
case-work is now predominantly in the non-criminal area; and that police
priorities and resources should be concentrated on their law and order
responsibilities.

41. Some individual police officers take a different view and would prefer
coroners’ officers to continue close links with the police. Amongst the

coroners’ officers with whom we discussed the matter, those with police
backgrounds usually argued strongly in favour of retaining the links while

6 The official announcement was made on 11 March 2003 by the Lord Chancellor’s Department.
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those with other career backgrounds tended to think that the police should
no longer have the responsibility. The Coroners’ Officers Association
share this latter view but add the proviso that if the link is to be broken
another body should be charged with providing structured training and
professional development specific to the role of coroner’s officer.

The decisive points in our view are:

@ though investigation skills of the kind learned in the police are a vital
component in providing support to coroners, the skills base in recent
years has widened to include people with backgrounds in the care
services and other backgrounds. With the inclusion in the coroner
service of the Statutory Medical Assessor to supervise its response to
the large majority of natural deaths reported to it, that process needs
fo continue;

@ it is inherently wrong for the coroner service to have no management
control over or budgetary responsibility for its own case-working staff
and a clear responsibility for developing their skills;

@ the introduction of proper training for coroners’ officers is one of the
most needed and urgent reforms. It is unlikely to happen unless the
service itself has that responsibility;

@ though deaths in police custody or in the course of police operations
are rare it is better for the coroner service to be and be seen to be
independent of the police.

We therefore recommend that:

e In England and Wales responsibility for provision,
management and financing of coroners’ officers should be
transferred from the police service and local authorities (where
they have assumed the responsibility) to the Court or Tribunal
Service, depending on which is chosen as the new base for the
coroner service.

In Northern Ireland coroners’ officers do not exist as such and support for
coroners is provided by uniformed members of the police service as part
of their normal duties. All the Northern Ireland interests we have consulted
are unhappy with this arrangement. In cases where there is any suspicion
of law and order service involvement in a death the system lacks
independence. In cases where the death is not in any way criminal, for
example, unexpected deaths in hospital, it is inappropriate. We
recommend that in Northern Ireland a coroners’ officer service
should be created independent of the police and that responsibility
for its development and management should be vested in the
Northern Ireland Court Service.
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45.

46.

47.

48.

49.

50.

51.

In Chapter 3 we recommend that the statutory basis for the new service
should be modernised to provide a general investigation power and a
duty to determine the causes and the circumstances of death. This new
statutory base should replace the present obsolete statutes, with their
emphasis on processes and activities.

In the new arrangements we envisage, both the coroners and the
Statutory Medical Assessors would be statutory office-holders, and the
coroner would have an overall accountability for all casework. However,
we hope that the new statute will not imply that in practice all casework
will necessarily be settled in each individual case by the coroner or by the
Statutory Medical Assessor. We would expect many cases to be
appropriately settled by coroners’ officers working under their general
supervision.

We also think it would be advantageous if in each of the new coroner
areas one or two coroner’s officers were appointed to be statutory
registrars of deaths. They could then directly register all deaths dealt with
in the office. We appreciate that the implications of this proposal will need
careful assessment in the development of the Registration Service.

We recommend that consideration should be given to appointing
some coroners’ officers in each of the new areas as statutory
registrars of deaths.

There are at present over 200,000 deaths reported to coroners in
England and Wales. They are dealt with in 136 separate local coroner
districts. Of these 23 are headed by full-time coroners, and the remainder
by part-time coroners. The average reported death caseload is 1,500 but
the range is from less than 500 to over 5,000. The full-time city coroners
have the largest loads.

We consider it desirable that the leadership of the new coroner service
should be full-time at the top in each jurisdiction and in each locality. This
would make clear that a dedicated professional and fully independent
judicial service was being provided. It would be valuable, as in other legal
jurisdictions, for the full-time core to be supplemented as case-loads and
local circumstances require, by part-time coroners, just as the full-time
judiciary is supplemented by Recorders and Deputy District Judges, for
example.

We recommend that:
a. each national coroner jurisdiction should be led by a full-time

Chief Coroner, perhaps at Circuit Judge level in England and
Wales;
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b. each local or area coroner should be full-time;

c. the local or area coroners should be supplemented by part-
time coroners as case-loads and local circumstances require.

By full-time, we mean that the appointees should not combine their
coroner appointments with private client practice. There would be no
objection to combining the coroner work, so far as time permits, with
other part-time judicial work. Indeed, it might be an advantage.

The recommendation in favour of full-time leadership of the coroner
service locally as well as nationally has implications for the size of coroner
districts. So too do the recommendations for some specialisation by
coroners’ officers since this would not be possible if the numbers in
districts remained at its present average of about four.

If some consolidation of coroner districts is desirable, as we believe it is,
there are two broad options for achieving it:

® «a regional base for the service. There might for example be 9
regional coroners in England, and one in Wales, supervising a
number of local coroners;

® o geographical unit somewhere between the present 134 districts
and the 9 regions, perhaps based broadly and flexibly on the
boundaries of police authorities. There are 43 police authorities in
England and Wales. One of them is the Metropolitan Police Service
which has 6 districts. If account were taken also of the need for a
sensible recognition of the needs of rural areas and long travel
distances, there might be around 60 coroner areas.

The regional approach has in its favour that the number of regional
coroners relating directly to the Chief Coroner would be manageable. It
would also be helpful in the development of some specialisation amongst
coroners themselves as well as their officers.

On the other hand, unless the regional coroners were to have largely
guidance and administrative functions, there would be a danger of
sucking the more interesting and challenging work up to the higher level.
This would have adverse consequences for interest and standards at the
more local tier of the system, and for the service’s local accessibility.
Generally we doubt whether it is necessary to have the coroner system
structured in three tiers within its own jurisdiction.
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57. The structure based broadly and flexibly on police districts has more to
commend it:

e it would give each area coroner 2,000-3,000 deaths a year to deal
with as well as the supervision and support responsibility for a further

6,000-7,000 deaths certified by doctors;

® on average there would be around 10 coroners’ officers, on the basis
of existing numbers.

58. This would give each area a significant “critical mass” of resources and
responsibilities. There would be more scope for training and the
development of professional expertise.

59. Compared to the present 136 districts there would be a risk of some loss
of local presence and knowledge amongst coroners and their staffs.

60. An important point in favour of this approach is, however, the need to
maintain a close and constructive relation with the police after the
responsibility for providing the coroner officer service transfers from them
to the coroner.

61. Though the arguments in favour of the transfer are strong, the police will
continue to have a role in and a reliance on the coroner service. Sudden
deaths in public places are in practice likely to be attended by the police
since they are the service which the public calls in such cases. All traumatic
deaths on the road, and most in the workplace, or in public transport
incidents, are likely to be both attended and involve investigation by the
police. In disasters the police have essential control and investigation
responsibilities as well as providing essential assistance to the coroner
with any identification procedures.

62. It will therefore be essential for the police and the new coroner service to
work closely together. In each locality they will need to agree which cases
are attended by the police, and which need the presence of a coroner’s
officer at the scene of death. For the various different types of situation
they will need to agree at what point the responsibility passes from one
service to the other. This co-operation will be easier if there are congruent
boundaries between the two services. They can then be settled between
one Chief Constable and his coroner counterpart or possibly in some
areas two counterparts.’

63. The wide span of relations between the Chief Coroner and the perhaps
60 or so area coroners would be more manageable if the Chief Coroner
were to designate 10 or so area coroners as “Regional Co-ordinating
Coroners” for administrative purposes and perhaps also some limited

7 The position in London might be that there were 6 coroner areas to correspond with the é Metropolitan Police
Service areas.
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appeal or review functions. The nearest parallel would be with Presiding
Judges of the Circuits — they exercise the same jurisdiction as their
colleagues at the same judicial level but have a lead role in representing
the circuit and dealing with case allocation issues in the circuit.

We recommend that in England and Wales the present coroner
districts should be reduced from the present 136 to a structure of
areas broadly and flexibly aligned with Police Authorities (in
London with the 6 MPS areas). The needs of rural areas and others
with large geographical boundaries should be taken into account
in settling the details of the new structure. The Chief Coroner
should designate some area coroners as regional co-ordinating
coroners.

The Northern Ireland coronial jurisdiction, with around 14,500 deaths a
year, would have a somewhat larger overall case-load than the average
we have suggested for the new areas in England and Wales. However, if
the present relatively low proportion reported to the coroner were to
remain unchanged the number of reported deaths would not be out of
scale with those in the England and Wales areas. It would be for those
responsible for the jurisdiction to seftle whether it should be singly
structured at the service level or whether in some aspects it should be

divided.

We emphasise that the area structure we recommend does not dictate in
detail the disposition of services locally. In many of the present coroner
districts coroners’ officers are spread around in more than one location.
We envisage similar arrangements for the new areas.

As we have said the absence of any accessible and expedient appeal
mechanism against coroners’ decisions needs to be addressed.

We consider that new appeal procedures should satisfy two purposes:

® for the review of an administrative decision by a Statutory Medical
Assessor or a coroner;

® for appeal against a judicial decision by a coroner.

Coroners make a large number of administrative decisions on the
handling of cases reported to them. They include decisions to order, or not
to order, an autopsy, to agree or not to agree to the expatriation of a body
for burial overseas, and to give a cause of death in cases where there is
no inquest. Under the new arrangements some of these decisions will be
made by the Statutory Medical Assessor, and others by the coroner.
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70. There is at present no formal method for arranging for such decisions to
be reviewed.

71. We propose that there should be avenues of review of administrative
decisions as follows:

a. where the decision has been made by the Statutory Medical Assessor,
it would be reviewed by the coroner;

b. where it has been made by a coroner it should be reviewed by the
Regional Co-ordinating Coroner or any other coroner he may
designate;

c. where it has been made by the Regional Co-ordinating Coroner it
should be reviewed by any coroner designated by the Chief Coroner
for the purpose of dealing with such applications.

72. Appeals against the judicial decisions of coroners could be on points of
law, against a decision not to hold a public inquest, or to have an inquest
outcome set aside on the grounds of unreasonable decisions by the
coroner; on the inquest scope; the choice of evidence; or on the grounds
that the inquest finding is wrong.

73. Appeals would be made from decisions of the coroner to the Chief
Coroner of the jurisdiction or to a High Court Judge authorised to hold
inquests. Any further appeal would go to the Court of Appeal. Appeal
against judicial decisions would include a process of application for leave,
and would need to be on points of law.

74. With appeal arrangements on these lines it would not seem necessary to
retain the procedure under which the Attorney General’s fiat is required
before a coroner can be ordered to hold a second inquest.

75. We recommend that review and appeals processes be introduced
in England and Wales:

a. for administrative decisions by the Statutory Medical Assessor,
review by the coroner; for decisions by the coroner, review by
the Regional Co-ordinating Coroner; for such decisions by the
Regional Co-coordinating Coroner, review by the Chief
Coroner or such other coroner as he may designate for the
purpose;

b. appeals against judicial decisions by the coroner would go to
the Chief Coroner, or a High Court Judge authorised to hold
inquests. Further appeal would be to the Court of Appeal.
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We recommend that in Northern Ireland the judicial authorities
should give effect to similar review and appeals processes through
the means most suitable in their jurisdiction.

We have recommended that this post should be created in each of the 60
or so coroner areas to deal with the large majority of the “natural disease”
deaths reported to the coroner or referred to his office for advice. Other
functions would include helping the coroner in the handling of cases
needing circumstantial investigation, advising him on the choice of
pathology and other medical/scientific investigations. Doctors in these
posts would also support and audit the death certification done by doctors
in clinical practice and select and support the second tier of doctors in the
two-tier death certification scheme we have recommended. They will also
be crucial links between the coroner’s office and public health and safety
networks, and clinical practice.

We see these doctors as holding statutory offices, as would the coroners
with whom they will work. This means that the functions of their posts
would be broadly set out in the main legislation and given in more detail
in a statutory instrument. They would be under a legal obligation to
perform those functions objectively and professionally being answerable
ultimately to the courts.

Statutory Medical Assessors will be located in the area coroner’s office
and will be working with the coroner and the coroner’s officers. His
particular responsibility for dealing with natural disease deaths will mean
that he will supervise and support the coroner’s officers in their dealings
with natural death cases referred to the office.

It will be important that he maintains good connections in the worlds of
public health and health care and that he does not become isolated from
the mainstream of health care development and education. To achieve
that, it would be helpful if his employment or service contract were with a
health care body which would then second him into the coroner’s office.
His contract and job specification would be agreed by the coroner, who
would also be on the appointment committee which recommended his
appointment.

It would be unsuitable for the Statutory Medical Assessor to be employed
by or in contract with any direct provider of healthcare because he will be
exercising a regulatory role in death certification being done by doctors in
clinical practice.

He might be in contract either with the Director of Public Health in the

Government Office in the Region in which his coroner area lies, or
perhaps with the Strategic Health Authority. The new NHS structure was in
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the process of being created when we did most of our fieldwork so we do
not make a definite recommendation one way or the other. Whatever the
details of structure for supporting these doctors and their secondment into
coroners’ offices, they should be within the professional leadership
domains of the Chief Medical Officers though absolutely and by law
independent in their handling of individual cases.

83. We recommend that in order to maintain their role in the world of
healthcare and public health practice and development Statutory
Medical Officers should be employed or in contract with either
National Health Service Strategic Health Authorities, or, through
the Regional Director of Public Health, with Government Offices in
the Regions. They would be seconded into the coroner’s office.
Their function should be laid down in statute and statutory
instrument to reinforce their professional independence.

84. We envisage that there would normally be one Statutory Medical Assessor
for each of the 60 or so coroner areas, though there might be a need for
some part-time support. The posts should suit doctors from a range of
backgrounds — in specialist clinical medicine, general practice, pathology
and public health. We would expect them to attract doctors who after a
substantial career in one or another of these specialities would like to
spend the final decade or so of their active professional lives doing work
to which their specialist skills and experience would bring value but was
broader in focus.

85. The NHS is expanding and doctors are generally in short supply. However,
we doubt whether there would be difficulty in filling the modest number of
posts we envisage. There are some 110,000 doctors in active practice®.
Some medically qualified coroners who did not wish to apply for a new
coroner post might be interested. So too might doctors with backgrounds
as police surgeons, or cremation referees though the range of duties
would be much wider than either now have. We attach importance to
doctors performing the role of these new posts having had recent
experience of medical practice.

86. We envisage, for England and Wales, a new unified national coroner
jurisdiction and service with some 60 areas.

87. At the head of the jurisdiction would be a Chief Coroner with perhaps
Circuit Judge status. He would be responsible for setting its judicial

standards, conducting a small number of inquests himself, and acting in
an appellate capacity.

8 This is a UK figure.
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He would need to be supported by a Deputy Chief Coroner who would
give leadership to the service in its administrative functions and take
responsibility for giving the service a national infrastructure that would
enable it to have common standards, and develop a common database
for the causes and circumstances of investigated deaths. This should be
accessible to the coroner areas and help to build up a national store of
knowledge on avoidable risks to life.

The Deputy should also be responsible for ensuring consistency and
suitability of response to certain types of cases or situations such as deaths
on the railways, deaths abroad and Armed Forces deaths. At the moment
there is no single point in the system with which, for example, Rail Safety,
or those concerned with the deaths of children, or with the handling of
disasters, can liaise and be confident that a consistent national response
will ensue. The Home Office and the Coroners’ Society for England and
Wales are as responsive in such matters as they can be, but the Home
Office has limited powers, and the Society is a purely voluntary
association of individual coroners, as is its counterpart in Northern
Ireland.

We envisage that either in its own right, or through the Coronial Council,
the leadership of the new service would be proactive in making available
information on the activities of the service, and in particular in the public
reports drawing attention to avoidable risks to life and measures to
reduce them. We would expect, for example, that it would periodically
draw together information on the recommendations made by coroners for
safety and systems improvement, and that it would consider having a
dedicated internet site or other form of communication with the public
and interested parties.

Each of the 60 or so coroner areas would be headed by a full-ime Area
Coroner who would have responsibility for and the management of the
death investigation services in the area and ultimate responsibility for all
the casework. He would conduct some investigations and inquests
himself. Working with him would be the Statutory Medical Assessor
would deal with or supervise the responses to the large maijority of the
natural disease cases reported to the coroner. He would assist the coroner
in the medical aspects of circumstantial investigations, participate in the
appointment of pathologists, and act as a bridge between the work of the
coroners office and public health, pubic safety and clinical governance
networks in the area. He would audit and support the death certification
in the areaq, select the second medical certifiers, and credential hospitals’
second certification arrangements.

In each area there would be as many part-time Deputy Coroners as
were necessary for the ared’s caseload of investigations and inquests.
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93.

94.

95.

96.

Each area coroner’s office would employ on average around 10
Coroners’ Officers to handle the casework, liaison with families, and do
some investigations. They would have a mixture of investigative and
healthcare skills. In each office there would be some specialisation, for
example in child deaths, self-inflicted deaths and workplace deaths.

Nine area coroners in England and one in Wales would be designated
Regional Co-ordinating Coroners. They would have the same area
jurisdictional functions as other area coroners but would have in addition
some case allocation and review functions.

This overall structure is illustrated schematically in Figure 1 overleaf.

At Figure 2 is an illustration of a possible structure for an area office.
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Chapter 16 - Appointments and Training

In this chapter we recommend arrangements for appointments and
training to support the new structures.

1. As explained in earlier chapters the arrangements for existing
appointments in England and Wales are:

a. coroners are appointed by local authorities and deputy and assistant
deputy coroners by the coroner for whom they work subject to the
approval of the appointing local authority;

b. coroners’ officers are employed either by the police or local
authorities, and are appointed through their normal processes;

c. there is no particular appointment process for pathologists
performing autopsies for coroners;

d. the Home Office arranges residential training weekends for coroners,
and some induction courses;

e. there is no nationally organised training for coroners’ officers.

2. In Northern Ireland coroners and deputy coroners are appointed by the
Lord Chancellor. The Northern Ireland Judicial Studies Board holds
occasional events for coroners and Northern Ireland coroners may attend
Home Office training events.

3.  We have recommended that pathologists doing work for coroners should
be appointed after an open appointment process involving the coroner
and the Statutory Medical Assessor’.

4.  We have also recommended that Statutory Medical Assessors should be
appointed either by Strategic Health Authorities or by the Government
Offices in the Regions, and seconded to work with the area coroner. The
appointment committees should include the area coroner with whom the
doctor will be working.?

! Chapter 13, paragraph 25.
g Chapter 15, paragraph 83.
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10.

V1.

In Chapters 7 and 14 we recommend that the coroner service should be
reformed into two national jurisdictions, covering England and Wales,
and Northern Ireland, respectively, that the Lord Chancellor should
become responsible for coroner appointments in England and Wales as
he already is in Northern Ireland, and that coroners should be qualified
as barristers or solicitors.

In our consultation paper of August 2002 we suggested that appointment
should be after consultation with local interests and that the criteria should
include suitability to work with bereaved people. This was widely
supported.

We envisage an open public process for each appointment following
advertisement of the vacancy, and that there should be interviews by an
appointment committee which would then make recommendations to the
Lord Chancellor.

It would be desirable for the same process to be followed in the
appointment of deputy coroners. We do not think the present process of
appointment by the coroner with whom the deputy will be working is a
satisfactory method of appointing a judicial official, though it would be
important for the coroner to be a member of the appointment committee
which recommends the appointment of the deputy.

We recommend that in England and Wales as already in Northern
Ireland the Lord Chancellor should appoint coroners and deputy
coroners after considering the recommendations of an
appointment committee. Vacancies should be publicly advertised.
The appointment committees should include a member nominated
by local government in the area of appointment. The appointment
criteria should include suitability to work with bereaved families.

Under present arrangements coroners are judicial office-holders who
may not in law be subject to binding contractual conditions by their local
authorities but in practice have expectations of continuing service up to
age 65 or 70.° Deputy coroners, as the personal appointees of coroners,
appear to have no tenure in their posts.

Given the heavy administrative task that coroners will have, in addition to
their judicial functions, there is a case for setting a retirement age of 65.
As judicial officers coroners should have security of tenure up to the

3Fora description of coroners’ appointment status, see Jervis, pp34 — 39.
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normal retirement age. However, there is clearly a danger of staleness or
even “burnout” after prolonged exposure to work concerned with
traumatic deaths. It would therefore be desirable for coroners to review
their situations with the Chief Coroner or his deputy periodically, say every
five years. In cases where a move to different judicial work seemed
desirable — for example in the Tribunals field- we would hope that it could
be arranged.

A number of deputy coroners have drawn our attention to the unclear and
unsatisfactory nature of their status. It would be desirable for this to be
clarified in the new structure. We suggest that they should have renewable
five-year terms of office.

Coroners and Deputy coroners will be judicial officers in new national
jurisdictions. We would expect the financial aspects of their terms to be
settled on the basis of recommendations from the Senior Salaries’ Review
Body, which covers other judicial salaries.

We recommend that coroners should have tenure until 65, though
there should be provision for review at five yearly intervals and in
any case where this was desirable the opportunities for moving to
other judicial work should be explored. Deputy coroners should
have renewable five-year appointments. Financial terms for
coroners and deputy coroners should be settled following review
by the Senior Salaries’ Review Body.

In Chapter 7 we recommend that, with the increased emphasis on the
investigation and judicial functions that will occur in the work of the
coroner after the creation of the new Statutory Medical Assessor posts, the
professional qualifications to be required for appointment as coroner, or
deputy coroner, should be legal. There would be no further coroner
appointments of people with medical qualifications but no legal
qualifications or experience.

We also recommend that the present 136 coroner districts in England and
Wales should be reduced to around 60 areas, each to be headed by a
full-time coroner with additional part-time deputy coroners as necessary
to deal with expected caseloads.

At the point of transition into the new structure, all existing coroner, deputy
coroner and assistant deputy coroner appointments would lapse, and
there would be a process of application and appointment to the new
coroner and deputy coroner posts.

Although we recommend that all coroner and deputy coroner posts
should in future be filled by people with legal training and experience, we
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think it would be reasonable for those with medical qualifications and
significant experience as coroners (or deputy or assistant deputy coroners)
within the present system to be able to apply for the new coroner and
deputy coroner posts.

19. We therefore recommend that medically qualified coroners (and
deputy and assistant deputy coroners) within the present structure
should be able to apply for coroner and deputy coroner posts in the
new structure, alongside those with legal qualifications and
experience.

20. Coroners’ officers are responsible for completing many of the practical
tasks associated with the function of the coroner; they are often the first
and continuing point of contact for both the families and all other
organisations to whom the coroner relates. Frequently their work has to
be undertaken under pressure and with minimum support services. Very
few of them have been recruited through public advertisement and there
is no nationally-agreed job description, salary scale, system of career
progression or official training.

21. A recent Home Office Working Party* examined the situation of coroners’
officers and our review recognises that any reform of the coronial system
must include a reappraisal of the role of coroners’ officers as a key
indicator of change. We endorse the Working Party’s conclusion that
matters needing immediate attention include: - “the development of a
nationally agreed job description and public advertising for all posts; the
development of structured training models to include a clear
understanding of the different functions undertaken by coroners officers
and, finally, a system of support through effective management systems
recognising the responsibility undertaken by them in stressful
circumstances.”

22. We recommend that the development of nationally agreed job
descriptions and structured training models for coroners’ officers
should be a priority task in the preparation of coroner service
reform. It should take account of our recommendations for some
specialisation amongst coroners’ officers in Chapter 11, for
example in deaths from self-harm, the deaths of children, and
workplace deaths.

23. Since we expect the number of coroners’ officers in the new structure to
increase somewhat, and we are not proposing any mandatory minimum

qualifications for appointment, we would expect all existing coroners’
officers to be offered the opportunity of transferring into the new structure.

4 Report on the Provision of Coroners’ Officers, Coroners’ Officers Working Party, April 2002.
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The training issues that need to be addressed are:

® whether there should be mandatory training for coroners, their
officers and others working in the area;

e who should oversee its provision;
® what it should contain.

The proposition in our consultation paper that for coroners and coroners’
officers there should be mandatory training on and after appointment was
widely supported, not least by their respective representatives and by
many members of the public. The Royal College of Pathologists added
that the training needs of pathologists working for coroners should also
be considered.

Coroners are the only judicial group who are not required to have initial
and continuing training. All the members of the legal and medical
professions from which coroners are drawn are required to have
continuing professional education and development.

We would expect the Coronial Council to have a major input into the new
service's training policies which need to cover the service’s administrative
as well as its judicial work. The Judicial Studies Board in England and
Wales are already taking an interest in coroner training and we
understand that the impact of its involvement is already being felt and
appreciated. The Community Justice National Training Organisation,
which covers national occupational standards and vocational
qualifications, and sector workforce development planning in some justice
fields, including juvenile justice and probation, may have a role to play in
the development of training and qualifications for coroners’ officers.

On the content and coverage of training for coroners and their officers,
we have received a large number of suggestions, including:

Bereavement Issues

Accident Causation, Risk Management and learning to set incidents in the
relevant context

The Human Rights Act and its application to coroners’ investigations
Communication Skills

Public Interest aspects of Inquests

Medical Issues, including e.g. Epilepsy- Related Deaths

Child protection issues

Diversity and awareness of cultural issues

Religious and spiritual issues

Human organ and tissue matters
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29.

30.

For the general training of coroners, Statutory Medical Assessors, their
officers and others working with them we would regard human rights,
bereavement and diversity and related religious issues as core
components of training and cultural and religious diversity.

We recommend that:

eee
.

all coroners, Statutory Medical Assessors, and coroners’
officers should have mandatory training on first appointment,
and should be required and enabled to pursue approved
continuing professional education and development annually
thereafter. Such training should also be available to
pathologists working with coroners;

the Coronial Council should be responsible for determining the
new service’s training strategies, but there will be continuing
important roles for the Judicial Studies Boards in both
jurisdictions, and there may be a role in relation to coroners’
officer training for the Community Justice National Training
Organisation;

human rights, bereavement and diversity issues should be core
training components.
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In this chapter we summarise the application of our recommendations
to Northern Ireland, and examine some issues specific to Northern
Ireland.

1. The death certification and coroner systems in Northern Ireland are
summarised in the introductory chapters of our report and some more
detail is given in the chapters dealing with particular issues.

2.  The death certification arrangements are very similar to those in England
and Wales. The coroner system in Northern Ireland reflects the same
historic legacy shared with England and Wales and the Republic of
Ireland, but there are some significant differences:

® since the Coroners Act (Northern Ireland) 1959 the coroner service
has been supported and financed by central government not local
authorities as in England and Wales. Since 1979 this responsibility
has been discharged through the Northern Ireland Court Service by
the Lord Chancellor, who also appoints coroners in Northern Ireland;

o all the seven Northern Ireland coroners and their deputies must by
law be solicitors or barristers. Medical appointments have not been
made since 1959;

e there is no provision for “short-form” verdicts such as “accidental
death” and “unlawful killing” in the outcomes of inquests in Northern
Ireland. There are instead “findings” which are generally brief and
neutral in import;

o there are no dedicated coroners’ officers as in England and Wales.
Casework support is provided through serving police officers;

® autopsies for Northern Ireland coroners are mostly done by the State
Pathologist’s Department for which the Northern Ireland Office is
responsible;

® Northern Ireland coroners generally have discretion whether to hold
inquests.

3. The Coroners Act (Northern Ireland) 1959 was a more considered and
thorough-going enactment than any legislation for support of the England
and Wales coronial service during the second half of the twentieth century.
As well as transferring the responsibility for appointing and supporting
coroners from local to central government, it implemented some
recommendations of the Wright Committee of 1936, including the
requirement that coroners should be legally qualified.
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4.

The members of our Northern Ireland Reference Group are given in
Annex A. The more than 70 people including family members and
support groups whom met on our visits to Northern Ireland are listed in
Annex B, and the four \visits themselves, which included
Derry/Londonderry and Omagh as well as Belfast, are outlined in Annex
c.

In the standard reference book on the Northern Ireland coroner system?
by John Leckey and Desmond Greer the authors, writing in 1998, have
this to say about the implications of sectarian conflict during the 1970s,
1980s and part of the 1990s:

“The civil unrest and widespread violence in Northern Ireland since
1969 has resulted in more than 3000 sudden or unexpected deaths,
many as a result of paramilitary activity, sectarian disturbance or the
actions of the security forces. Each of these deaths was in the normal
course reported to the coroner for the district in which the deceased
died; in most cases the coroner ordered a post-mortem examination
to be carried out and held an inquest into the circumstances and
cause of death. A number of these deaths occurred in controversial
circumstances and were invariably followed by well-publicised and
highly contentious inquests. This was particularly the case where the
death resulted from direct intervention by members of the security
forces whether police or army. The limited nature of the investigation
into the circumstances of such deaths which could properly be carried
out by the coroner led to growing criticism of the adequacy and scope
of inquests in Northern Ireland........

“The conduct of inquests in England and Wales and Northern
Ireland has, however, become increasingly subject to judicial scrutiny
since 1980. Applications for judicial review have brought into sharp
focus the legal basis of the coroner’s jurisdiction and the application
of the rules of practice and procedure governing the conduct of
inquests ..... the past twenty years or so has witnessed a dramatic rise
in the number of challenges to coronial decisions in Northern Ireland
as well as in England and Wales.”

In Chapter 3 we outline the six major changes we generally recommend
for death certification and the coroner services. We consider each of them
in relation to Northern Ireland.

The introduction of a consistent professional service based on full-
time leadership, reformed into a single Northern Ireland jurisdiction with
a Chief Coroner, a Coronial Council to oversee death certification and the

! In addition to these four Group visits, the Review Chair with the Northern Ireland member attended a
considerable number of ad hoc meetings in Northern Ireland.

Coroners’ Law and Practice in Northern Ireland , Leckey and Greer. Full details given in paragraph 16 of

Chapter 1. The quotation given here is from p xvi of the Preface.
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coroner service, a Rules Committee to promote consistency of practice in
inquests and structured and mandatory training for all key personnel
should have the same advantages in Northern Ireland as in England and
Wales.

The promotion of consistency of service to families through a statutory
Family Charter would also be equally valuable in Northern Ireland and
could be of great help to the support groups working with families whom
we met.

The introduction of the Statutory Medical Assessor to deal with deaths
from natural disease, improve liaison between the coroner service and
public health and healthcare, and audit death certification would equally
be of benefit.

The objective of gaining a proper recognition for the work of
coroners’ officers needs in Northern Ireland to be preceded by the
creation of a coroners’ officer service separate from the police.

The replacement of the present “three-tier” death certification process for
cremations with a “two-tier” process applying to all deaths, with doctors
in the second tier being chosen and supported by the Statutory Medical
Assessor, would in principle have the same advantages in Northern
Ireland as in England and Wales. It would, however, need careful
management and monitoring to ensure prompt and smooth operation so
that the Northern Ireland tradition of prompt burial continues to be
respected and supported. The introduction of a formal death verification

process would have the same benefit in Northern Ireland as in England
and Wales.

The changes recommended in Chapters 7 — 10 will be of great
importance in Northern Ireland, particularly in relation to the handling of
contentious deaths.

We recommend new powers for coroners to determine the scope and
scale of the investigation necessary to find the cause and circumstances of
death, and to obtain any document, report or other material from any
source subject only to any public immunity interest exclusions that might
be claimed in individual cases (Chapter 7, paragraph 27). We also
recommend that exceptionally complex or contentious inquests might be
held by members of the senior judiciary supported by a Counsel to the
Inquest; and that the right to avoid self-incrimination in an inquest should
be replaced by an undertaking that the testimony of an inquest witness
should not be used against him in any subsequent criminal prosecution?.

3 See paragraphs 32 o 39 of Chapter 9, and the memorandum prepared under the auspices of Anthony
Heaton- Armstrong in Volume 2.
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14. We also recommend a new structure for determining when public inquests
should be held. The criteria for holding mandatory public inquests, facing
paragraph 46 in Chapter 7, would require a public inquest to be held
following:

“any death of a person held in prison, police custody, or a bail or
asylum hostel, or of any person compulsorily detained under mental
health legislation, unless the Statutory Medical Assessor certifies
beyond reasonable doubt that the death was caused by natural
disease;

“any traumatic death occurring apparently or possibly as a
consequence of police or other law and order operations”.

15. These and the other criteria we recommend would mean that all deaths
of prisoners or of those in custody of other kinds and of people detained
under mental health legislation would always have public inquests unless
it was clear beyond reasonable doubt that the death was from natural
disease. Deaths at the hands of the law and order services would always
have a public inquest. So, too, would traumatic workplace deaths. There
would always be public inquests on the deaths of children unless it was
clear that the death was from natural disease, and there would be public
inquests into deaths occurring in public transport crashes or in the sinking
or collision of commercial vessels. There would also be public inquests
where significant uncertainty or conflict of evidence justified a public
forensic process or where there were other public interest grounds. The
existing Northern Ireland discretion to hold public inquests into suicides
and other cases would broadly be retained and extended to England and
Wales.

16. At present in Northern Ireland there is a statutory requirement to hold
inquests info prison deaths and certain other categories of death involving
notifiable disease, but otherwise the holding of an inquest is at the
coroner’s discretion. That discretion must be exercised reasonably, but in
our consultation a number of Northern Ireland interests, including the
Northern Ireland Human Rights Commission and the Committee for the
Administration of Justice suggested that certain categories of inquest
should be mandatory, including those concerning deaths in detention and
at the hands of the law and order services. We agree.

17. We recommend that in Northern Ireland the criteria for holding
public inquests should be the saume as we recommend for England
and Wales. Public inquests would become mandatory for certain
kinds of death including those apparently at the hands of law and
order services.
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The practice in England and Wales is that after any death apparently by
murder or homicide an inquest is opened and adjourned while the police
investigate and any prosecution proceeds. If there are no criminal
proceedings, or if they take place but leave significant issues unresolved
or unexplored, the inquest is resumed. Otherwise the coroner takes no
further action. The most likely grounds for resuming an inquest are to find
out whether there has been a systems failure to protect the victim, or to
resolve any significant uncertainty over what type of death it was — for
example through a fall, from injury inflicted by one or more third parties,
or by the victim’s own actions.

In Northern Ireland the powers exist for a similar procedure to be
followed, but because the holding of most such inquests is at the
discretion of the coroner the process is not usually brought into play.*

Prosecutions following deaths related to inter-community conflict have
occurred in some cases but in other cases they have not, though
investigations seem sometimes to continue in form if not in actuality for
long periods. In such cases there is a risk that neither of the main judicial
processes designed to deal with violent deaths — the inquest and the
criminal trial — will be brought to bear on such deaths, or that there may
be a prolonged, possibly even an apparently indefinite, period of
uncertainty over whether there is to be an inquest. This is not satisfactory.

We recommend that in all cases of apparent homicide the England
and Wales practice of opening and then adjourning inquests
pending police investigations and any criminal trial and then
resuming the coroner’s investigations if it would serve a purpose
should be systematically implemented in Northern Ireland.

Coroners’ inquests in Northern Ireland do not deliver “verdicts” as in
England and Wales, but “findings”. The Coroners’ Act 1959 provided for
verdicts, but in the 1980 Rules they were replaced with “findings” in the
form of a short narrative or description of who died, where and when,
and how the deceased came by his death. Some attribute this to
compliance with the recommendations of the Brodrick Report of 1971
which advocated the replacement of verdicts with findings, though this
change was not made in England and Wales. We have not examined the
history, but it is clear that the type of outcome given in contentious cases
as findings are often regarded as too perfunctory to be an acceptable or
satisfactory product of a serious investigation.

4 The powers are in Rules 11, 12 and 13 of the 1963 Rules.
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23. Our own recommendations for the outcome of inquests also envisage that
short-form verdicts should no longer be used. Thus, “Accidental Death”,
“Misadventure”, “lawful killing” or “unlawful killing” would no longer
feature in the outcome of any inquest. There would instead be outcomes
based on a full narrative and analytical examination of the death.

24. This examination would include its immediate circumstances, the actions
of individuals who may have had a hand in the death or a responsibility
if possible to prevent it, and any failure of systems designed to protect
against relevant risks to life. There would be conclusions summarising the
coroner’s or jury’s determinations of such issues and others within the
scope of the inquest, together with any comment that was necessary on
the evidential standards to which the various conclusions had been
established. The death would also be classified by type, so that when there
was for example doubt about whether the death was caused by the
actions of one or more third parties, the conclusion would make this clear.

25. The conclusions would not determine any questions of civil or criminal
liability. Where a coroner considered that an inquest outcome, or any
evidence given at an inquest, might be relevant to the work of any
enforcement or investigatory agency, including the police and the
prosecuting service, he would send the material to them and say in public
that he would do so.

26. The recipient agency would then be accountable for its response through
the normal processes for such accountability. In the case, for example, of
the prosecuting services this would include a liability to judicial review.
There would also in suitable cases be the prospect of an explanation of
any decision not to prosecute in line with the statement made on behalf
of the Northern Ireland Director of Public Prosecutions by the Attorney
General on 1 March 2002:

“ ...The Director recognises that there may be cases in the future,
which he would expect to be exceptional in nature, where an
expectation will arise that a reasonable explanation will be given for
not prosecuting where the death is, or may have been, occasioned by
the conduct of agents of the State. Subject to compelling grounds for
not giving reasons, including his duties under the Human Rights Act
1998, the Director accepts that in such cases it will be in the public
interest to reassure a concerned public, including the families of the
victims, that the rule of law has been respected by the provision of a
reasonable explanation. The Director will reach his decision as to the
provision of reasons, and their extent, having weighed the
applicability of public interest considerations material to the particular
facts and circumstances of each case.” ®

5 Extract from Attorney General’s Statement to the House of Lords, 1 March 2002.
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Chapter 17 - Northern Ireland

In Chapter 10 paragraphs 58-65 we explain how we see the inquest,
along with other processes as necessary, meeting the investigatory
obligations in cases which engage Article 2 of the European Human
Rights Convention.

We consider that the recommendations we have made relating to the
scope and outcomes of the inquest should provide, in Northern Ireland as
in England and Wales, a substantially deepened and improved judicial
process for the investigation of complex or controversial deaths more
likely than any existing arrangements to provide proper explanations of
how such deaths occurred.

We recommend that the new arrangements for the scope, handling
and outcomes of inquests, including inquests in cases engaging
Article 2, outlined in Chapters 7-10 of this report should apply also
to Northern Ireland.

According to the Northern Ireland Court Service, at the end of 2001 there
were 1,897 deaths still awaiting either an inquest or a decision whether
or not to hold an inquest. One of the consequences of the discretionary
inquest system as it has developed in Northern Ireland is that there is an
accumulation of reported cases where, because of the practice of waiting
until all other investigations and inquiries have concluded, the coroner
has not yet decided whether to hold an inquest.

The Northern Ireland Court Service have told us that this is a trend that
has been increasing year on year, there having been 1,392 cases
outstanding in 1998; 1,477 in 1999; and 1,634 in 2000. The part-time
nature of most coronial jurisdictions in Northern Ireland and the lack of
support staff have no doubt also contributed to this.

The Court Service has no information on how many of these cases are
likely to result in inquests. If the proportion receiving inquests were to be
the same as the overall proportion of reported cases receiving inquests
the number of inquests outstanding might be in the range 120 - 170.

Whether one counts reported cases unresolved or inquests unheard, the
backlog at the end of 2001 was equal to nearly two-thirds of the annual
caseload of reported deaths or inquests. This is unacceptable. It is
encouraging that the Court Service have addressed this in Greater Belfast
by appointing an additional Deputy Coroner but it is clearly important
that the backlog should be addressed very actively, and that the Court
Service should introduce methods for monitoring the handling of cases in
Northern Ireland which will enable them to keep the position under close
review.
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34. We recommend that the Northern Ireland Court Service should
publish each year a summary of the number of outstanding
reported cases in Northern Ireland, with an analysis of the reasons
for delay and a statement of the measures they intend to take to
deal with any continuing backlog and to ensure that bereaved
families receive a prompter service in future.

35. Coroner’s autopsies in Northern Ireland are usually carried out by the
State Pathologist’s Department (SPD). This department was created in
1958 as a service to the coroners and is based in purpose-built premises
in the grounds of the Royal Victoria Hospital, Belfast. It has 13 staff
comprising 3 consultant forensic pathologists, a trainee forensic
pathologist, laboratory staff and 4 secretarial staff. It does all the forensic
pathology work in Northern Ireland, as well as a large majority of the
general autopsies for Northern Ireland coroners.

36. The autopsy rate in Northern Ireland is low compared to England and
Wales, at 9 % of all deaths compared to nearly 23% in England and
Wales.

37. Many of those who spoke to us cited the length of time after autopsy it
takes for some pathology reports to reach the coroner as a factor
contributing to delay in inquests. We have not seen any data which
identify either the scale of delay or its various causes though we
understand that there have been difficulties in recruiting pathologists to
the service.

38. We recommend that the State Pathology Department publish
annually figures for the number of autopsies it does for coroners,
the average time taken between the completion of the autopsy and
the delivery of the report to the coroner, and the range of times for
delivering reports. The figures should include the number of
reports delayed for one month or more, six months or more, and
12 months or more, with reasons for delay.

39. There is provision in Northern Ireland under the Judicature (Northern
Ireland) 1978 Act for the Lord Chancellor to appoint coroner’s officers.
None has been appointed and there is no casework support as such for
coroners. A number of functions carried out by coroner’s officers in
England and Wales are in Northern Ireland carried out by the regular
officers of the Police Service. None of the interests in Northern Ireland with
whom we discussed the issue is happy with this arrangement. It is not
generally a good use of police manpower. Where there is a death to be
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Chapter 17 - Northern Ireland

investigated in which the law and order services may have been
implicated it lacks independence. In cases with no criminal involvement it
is unsuitable for the police service to be involved.

We recommend that coroners’ officers should be created in
Northern Ireland along the same lines as in England and Wales.
They should be independent of the police and employed by the
Court Service. They should support the Statutory Medical Assessor
as well as the coroner, and their professional backgrounds and
training should be developed as we recommend for England and
Wales.

In cases where the coroner is investigating a death apparently involving
the Police Service it is desirable that he should have access to the help of
the investigation staff of the independent Northern Ireland Police
Ombudsman. We understand that though this is generally agreed in
principle, and that a protocol for such support to coroners is in
preparation, there may be a legal uncertainty about using Ombudsman’s
staff in this way. We recommend that when suitable legislative
opportunity occurs the legality of investigative support to coroners
by the Northern Ireland Police Ombudsman should be put beyond
doubit.

The arrangements for delivering Legal Aid in Northern Ireland differ to
those which exist in England and Wales. In Chapter 12 we have set out
our recommendations for the availability of legal aid at inquests. We also
recommend that arrangements should be introduced in Northern Ireland
with the same effect.
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Chapter 18 - The Coroner’s Inquest and Treasure

1.  The coroner’s interest in treasure trove appears to date from medieval
times when it was customary to bury gold and silver with a view to
uncovering it at a later date and when treasure trove was a source of
revenue for the Crown.

2. Until the Treasure Act 1996 coroners had the role, when gold and silver
items had been found, to inquire into the intent behind the burial: had it
been deliberately buried with the intention of recovering it at a later date;
was it on land currently owned or managed by a known person; and were
the direct heirs of the original owner known? If it had been deliberately
hidden and the owners or heirs were not known, then it was declared
“treasure trove” and it belonged to the Crown by prerogative right.

3.  Ifthe item or items were not declared to be treasure then the coroner was
required to deliver it up to the rightful owner. The coroner had no power
to determine the owner and it still is the case that the coroner does not
have powers to resolve disputes of ownership but only to find facts. The
former role has always been one for the higher courts. However, in
practice, finders of valuable and historic objects that are not going to the
Crown tend to use the coroner’s court as a means of informal dispute
resolution.

4.  The Treasure Act 1996 replaced the common law of treasure trove and
provided an objective definition of treasure. Essentially the object must be
at least 300 years old and contain 10 percent or more gold or silver.
However, the act did not repeal the former definition but prolongs it by
saying treasure also comprises “any object which would have been
treasure trove before commencement.” The intention is, no doubt, not to
lessen the opportunities for acquiring valuable and ancient objects for
museums since this is the way in which the Crown prerogative is now
exercised — the object, if treasure, is offered to the British Museum to
acquire on behalf of national or local collections. If this course is followed
then a valuation is made by the British Museum and the same amount is
given to the finder.

5.  This process can be lengthy. Local museums may not want the item if it is
not going to add to what is already known and retained of local history.
Or they may want it to complete a collection but regard its market value
as less than might be obtained by a good vendor of curiosities and
memorabilia. Those who have been involved in finding artefacts that
might count as treasure tell us that they prefer the former system, where
the local coroner had the pivotal role, to the present arrangements
centred in the museums. Speed of resolution of the issues is the main
reason that they give, followed by a greater trust in the local coroner than
in a museum which stands to benefit, as they see it, from the advice given
and the decisions made.
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6. The coroners themselves, in those areas where many artefacts are found,
regard their role in a treasure inquest and the expertise that they have
developed with some degree of satisfaction. They and many of the groups
who look for artefacts as a hobby have expressed to us a preference for
retaining the former system of handling treasure trove. The powers given
to coroners in this regard and the former definition of treasure have not
been repealed in the 1996 Act. The procedures in the 1996 Act are
simpler if more remotely administered and the interests of the museums
are formally represented — although the British Museum have told us that
they would like to see stronger policing of the failure to declare a find.

7.  The thrust of our work on the role and powers of the coroner has been to
say that their investigations must be carried out within a framework of
powers that are more clearly defined than at present and that their
investigations should be focused on delivering what cannot be delivered
through any other agency.

8.  One of the effects of the Treasure Act 1996 has been to remove the need
for an inquisition to determine the intention behind hiding artefacts as the
principal means of declaring whether they are treasure. This is now done
by means of a statutory test applied by experts on antiquities, though the
old “treasure trove” concept is carried forward in the new legislation,
along with the new statutory tests.

9. One would expect the number of items that require a determination from
the coroner to be fewer as a consequence of the new definitions in the
Treasure Act. Anecdotally we are told that reports of finds to the coroner
have increased significantly, but mainly, it appears, because of a
preference amongst finders to go to the coroner if they have to go to
someone at all'. At least with the coroner, it is said, you will find out more
quickly whether you are going to be remunerated by the Crown for
finding treasure or whether you can have the object back to sell privately.

10. These issues have not been addressed in the annual report on the working
of the Treasure Act, nor in the original Code of Practice approved in 1997,
or in its revision which has been in force from 1 January 2003.

11. The other residual powers of coroners with regard to treasure are not
legally determinative in that the coroner cannot try title as to whether
objects found belong to the Crown or to another by right of their own
occupancy or management of the land on which a find was made. Nor is
the coroners’ inquest conclusive when there are rival claims to possession
of a find. It can make declarations of fact to which those participating can

! The number of freasure finds reported to coroners was 54 in 1997, 213 in 2000 and 168 in 2001, Home
Office Statistics Bulletin (HOSB 3/02).
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12.

13.

either voluntarily agree or decide to take their dispute elsewhere. We
would question whether providing this kind of informal dispute resolution
service is an appropriate use of the coroners’ inquest.

The consequence of our recommendations elsewhere for the future of the
coronial service can only be that coroners must relinquish their role in
treasure. It is also clear that the 1996 legislation has left significant
uncertainties about the role, effectiveness, and necessity for the coroners’
involvement in treasure issues?. The introduction of more objective tests
for the items themselves that are being regarded as treasure, would seem
to make a judicial style of inquiry less necessary.

We recommend that the provisions in section 30 of the Coroners
Act 1988 which give the coroner jurisdiction in respect of treasure
should be repealed.

2 Chapter 16 of Jervis, op. cit., contains an analysis of the problems - see 16-44 and 16-45 in particular.
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Chapter 19 - Indicative Costs of the Proposed Changes

In this chapter we present estimates of the cost of the changes that we
propose.

1.  Many aspects of the costs of the present system for dealing with deaths
are indeterminate so we have had to make estimates of the present, as
well as future, costs. The best data that we have on current costs is for the
year 2000-2001, and, unless otherwise stated, all our cost estimates refer
to that year and are for England and Wales.

2. All of the cost figures assume that the changes have had time to bed down
so that the system is running efficiently. However, because many of the
tasks implied by our recommendations are new, and in some cases the
resources they consume will depend on the demand that materialises, it
is not possible to be definite about their costs. Accordingly the figures in
this chapter are to be considered as indicative estimates.

3.  The detailed calculations underpinning the estimates were carried out for
us by Peter Jordan and have been made available to the Home Office.

4.  The costs we have identified in the present system for England and Wales

are:
® £30.8m for the provision of cremation certificates;

® £71.4m for the costs of the coroners’ system;

® £5.8m for the costs of registration of deaths;

® £0.2m for the cost of Home Office oversight of coroners;
® £0.4m for the cost of legal aid in Inquests.

5. The cost of paying fees to doctors for the provision of cremation
certificates is borne by families except in those cases where the coroner
certifies the death in which case no fee is required. These cremation
certification costs are therefore private expenditure.

6. The other costs are met from public expenditure. Most of the £71.4m
spent on the coroner service is local authority expenditure. The remainder

is expenditure by police authorities where they provide coroners’ officers.
Registration expenditure is also through local authorities.
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7. Ofthe £71.4m for coroners’ costs, over half is incurred for the purposes
of moving bodies, storing them in mortuaries and conducting autopsies
and other tests. Excluding these fees and payments, the annual cost of the
coroners and their staff including on-costs and overheads is £33.2m.

8. The recommendations in the report require the creation of a Statutory
Medical Assessor; significant increases in the training provision for
Coroners and their officers; and an increase in the intensity of effort in
scrutinising individual cases. The Statutory Medical Assessor will lead in
the scrutiny of the medical aspects of cases and will also have
responsibility for maintaining a new ‘two-tier’ system of certification.

9.  These improvements will require increased expenditure, but there will also
be offsetting savings mainly arising from an anticipated reduction in the
use of autopsy.

10. Taking account of these factors, we estimate that the annual costs of the
coroners’ services will increase by a little over 10% to £79.0m.

11. This includes £6.7m (including overheads) for the cost of creating the new
Statutory Medical Assessor posts. We envisage that Statutory Medical
Assessors would be seconded into the coroner service from Strategic
Health Authorities or the public health components of Government
Offices in the regions. The role of these posts is closely linked to the
objectives of the public health programme. There is a case for leaving
their costs on the budgets of the seconding organisation.

12. There will be a reduction of £30.8m in private expenditure on fees for
cremation certificates and an increase in public expenditure on second
certification fees and retainers of £23.9m, as a result of the transfer of the
responsibility for meeting such certification costs from the private to the
public sector. There will also be a cost of £3.6m incurred in training the
second certifiers and monitoring the quality of certification.

13. We also recommend that the registration of some deaths might be
effected through the Coroner’s Office. Bearing in mind the recent White
Paper on changes in the registration system we estimate that the future
costs will be £3.3m., representing a saving of £2.5m on present
registration costs.

14. The other significant cost increase that we anticipate is an increase in
legal aid for families in those cases where a public authority is

represented. Our best estimate of this is an increase from £0.4m to
£3.7m.
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Chapter 19 - Indicative Costs of the Proposed Changes

In most respects the increases in Northern Ireland would be proportionate
but if the creation of a coroner’s officer service there were all to be
financed from new money rather than transfer from police expenditure

the extra costs would be higher.

We have not estimated transitional costs.
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Chapter 20 - Timescales and Transitions

In this chapter we briefly summarise issues about the timing of reform.

1. The programme of reform that we recommend needs Parliamentary
legislation to introduce the new coroner jurisdictions in England and
Wales and Northern Ireland respectively. That legislation would also be
the vehicle for setting up the statutory Coronial Council that we see as
essential for the introduction of consistent standards in the coroner
service, a proper unity of approach between death certification and
investigation, and the development and adaptation of both systems to
meet new challenges as time passes. It would also create powers for the
Statutory Medical Assessor. It would probably be a medium-sized
Parliamentary Bill. It would require close working between the Home
Office, the Health Departments and the Lord Chancellor’s Department.
Northern Ireland could be covered in the same legislation, but has its own
legislation in these fields and might prefer to retain it, reformed as
necessary.

2. Before the legislation could be prepared in detail, the Government will
wish to bring together the outcome of this Review with related matters in
further reports from the Shipman Inquiry. It will also wish to make the
necessary connections with the work of the Retained Organs Commission
and the reforming legislation being prepared on human tissues and
organs.

3.  Another area of essential connection is with the follow-through of the
White Paper on the reform of the Registration Service.

4.  All these matters taken together constitute a complex programme of
interlinked reform and modernisation. It is unlikely that legislation could
be introduced as early as the session beginning in the autumn of 2003,
but we hope that it will be introduced in the following session. If the new
legislation became law in 2005, the changes dependent on legislation
could be implemented, after the necessary detailed preparation, in 2006.

5. We appreciate the pressure of demand for legislative time. We hope,
however that the long history of structural neglect of the services we have
reviewed, the benefits of change in terms of better safeguards and
services to bereaved families, and the widespread recognition of the need
for change will lead to an early Government commitment to reform.
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6. There is both scope and need to make improvements before the new
legislation. In particular:

e doctors working with the NHS Strategic Health Authorities or the
Health Departments could be allocated to work in an advisory
capacity with the Registration Service and local coroners to begin the
process of auditing and supporting the death certification process;

® the existing Coroners Rules in England and Wales and Northern
Ireland respectively could be reviewed in the light of our
recommendations on the outcomes, conduct and scope of inquests;

@ the Registration Service, the Home Office and the Chief Medical
Officers could give guidance on the use of autopsies in the light of
our recommendations;

@ a new charter of standards for service to families could be produced
and recommended on an advisory basis before the introduction of
the new powers to give it statutory force;

® training programmes for coroners’ officers should be introduced with
some support from central funds, and the development of new
training arrangement for coroners themselves could be started;

® informal piloting of death certification changes could be started;

@ the Coronial Council could be appointed on an informal basis and
asked to oversee progress with the reforms.

7. All these changes could be made in advance of new legislation, and all
would be very worthwhile. We hope there will be clear progress on all of
them within a year of the publication of our report.

8.  The first quotation in our report was from material we received during our
Review from Victims’ Voice, an organisation speaking for users. We give
the last word to the organisation representing some of the people with the
responsibility for trying to make obsolete systems work to the satisfaction
of a modern public:

“The present service has for far too long been inadequately resourced
and been compromised in what it can do. Outmoded laws and
regulations, insufficient staff, lack of resources and poor training have
all contributed to the need for reform. It will be most important for
there to be a full commitment to any proposed changes that are
recommended and implemented, including proper funding, to ensure
that the objectives of the system are achieved.”

! Submission 1o the Review from The Coroners’ Society of England and Wales, November 2001.
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Chapter 21 - Summary of Recommendations

The changes we recommend are broadly summarised in chapter 3,
paragraph 2. The objectives and values we recommend for the new
service are summarised in chapter 3, paragraph 3. There is an overview
of the new service structure in paragraphs 89 -99 of chapter 15. In this
chapter we list the main individual recommendations.

1. The identification of the categories of deaths which should be reported to
the coroner should cease to be legally centred on the registration process.
The Coronial Council should issue statutory guidance on the types of
death which should be reported to coroners. Suggested categories of
deaths to be reported are in chapter 4 paragraph 18.

2. The doctor providing care during the final iliness, or the police who attend
the scene of a traumatic or sudden death, should normally report deaths
to the coroner, but the range of people with a power to do so should
include other professional health care personnel, and members of the
care inspectorates, fire service personnel and funeral staffs.

3. Families and others who have continuing concerns should be able to
report a death directly to the coroners’ office.

4. A doctor or member of the police reporting a death to the coroner should
be obliged to take all reasonable steps promptly to inform the family that
the death has been reported.

5. The legislation governing death certification in England and Wales and
Northern Ireland should be amended to allow for adaptation of the
certification system, for the piloting of change, and for differences of
approach in different settings where this would be desirable.

6. To provide support for doctors in death certification, to audit he death
certification process and create links between death certification and the
death investigations performed through the coroner service, there should
be a new post of Statutory Medical Assessor created in each coroner area,
to be filled by doctors working alongside the coroner.
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Chapter 21 - Summary of Recommendations

The General Medical Council and the Royal Colleges should
acknowledge the importance of death certification in the initial training
and continuing professional education of medical students and doctors.

All deaths should be subject to professional verification that the life has
ended. This verification should be made after the body has been viewed.
Verifying that a death has occurred should be statutorily defined as a step
distinct from certifying the cause of death. Verification of death may be
performed by a doctor (whether or not the doctor who also certifies the
cause of death), or by other suitably qualified personnel. There should be,
in England and Wales and Northern Ireland respectively, national
protocols agreed with representatives of the police, the medical and other
healthcare professions and the funeral services industry, governing the
circumstances in which verification should occur, the information that
should be recorded, the groups of personnel able to perform the function
and the training they should have.

The existing cremation certification process should not be continued.
There should be a common certification process for all deaths not
reported to the coroner, whether the body is to be buried or cremated,
and that process should in each case bring two professional opinions to
bear before disposal of the body is authorised.

The Statutory Medical Assessor in each coroner area should appoint a
panel of doctors to provide all community second certifications.

There should be no general requirement that all bodies should be viewed
by the certifying doctor before certification.

For deaths in hospital there should be in principle the same two-tier
certification process in which the Statutory Medical Assessor would
appoint and support doctors to perform second certification. He should
also approve each hospital’s policy for referring deaths for second
certification.

All certification should be done by fully registered doctors, and second
certifiers in hospitals should be of consultant status.

Authorisation to dispose of the body should be given by the second

certifier at the time he completes the second certification, and should not
wait on the process of registering the death.
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15. Any doctor in a general practice looking after a patient if available and
willing to certify the patient’s death should be able to act as first certifier.

16. The maximum interval between the death and the preceding visit or
attendance by the certifying doctor or his practice partner should be 28
days.

17. The family representative should provide or confirm full personal details
of the person who has died, should have a right to be informed of the
cause of death given by the first certifier, and a right to talk to the second
certifier.

18. Copies of the new certification material should be sent to and retained by
the area coroner’s office so that the Statutory Medical Assessor can
perform the audit function on the basis of full information.

19. The costs of the new certification system should be met from the funds of
the new death certification and coroner service that we recommend. This
would lead to a saving to families choosing cremation of £100.

20. When the new structure is introduced, legal qualification and experience
of practice as a barrister or solicitor should be required for coroners and
deputy coroners in England and Wales (as is already the case in Northern
Ireland).

21. The coroner, the Statutory Medical Assessor and their staffs should be
under duties to comply with statutory guidance and practice directions
issued by the head of the jurisdiction or the Coronial Council.

22. The coroner should be given explicit powers to determine the scale and
scope of his investigation; to obtain any document necessary to his
investigation; and to enter premises.

23. The coroner should be given explicit powers to investigate any death on
his own initiative whether or not it had been formally reported to him; and
to investigate any group of deaths which have already been certified if, in
retrospect, there are grounds to think there might have been common
factors not previously identified.

24. The coroner should be able to require for any specified time that all
deaths occurring in particular facilities or locations should be reported to
him, even if they would not normally fall within reportable categories.
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31.

Chapter 21 - Summary of Recommendations

Families should, by right, be able to meet the person conducting the
investigation — the coroner, or the Statutory Medical Assessor, or a
member of their investigating staff.

Families should have a right to a copy of the investigation report, and of
any reports on which it has relied, unless, exceptionally, giving them any
of this material would prejudice any criminal or other proceedings.

Death investigations should so far as is necessary find the identity, time
and place of death and medical cause of death; and examine the
immediate circumstances in which the death was discovered, the events
immediately leading up to the death, relevant circumstances and history
of the deceased, the actions of other individuals where relevant, any
management or regulatory systems relevant to the protection of the
deceased, and the role of any relevant emergency services.

Public inquests should be held into the deaths of people in custody or
compulsorily detained under mental health powers, at the hands of law
and order services, traumatic work place deaths, deaths occurring in
public transport crashes or commercial vessel sinkings or collisions, and
some deaths of children. In other cases they should be held where there
is a need for public judicial examination to resolve conflicts of evidence,
or where the public interest would be served by an inquest. Other cases
would be investigated administratively.

Deaths reported to the coroner’s office which are found to be from
natural disease should be treated as though they had been certified by the
general practitioner or hospital doctor in the normal way. In these cases,
therefore, the medical cause of death would not be accessible to the
general public.

The outcome of the inquest should be primarily a factual account of the
cause and circumstances of the death and an analysis of whether there
were systemic failings which had they not existed might have prevented it,
and of how the activities of individuals bore upon the death. The analysis
should in suitable cases examine whether there was a real and immediate
risk to life and whether the authorities took, or failed to take, reasonable
steps to prevent it.

The analysis should include the regulatory or safety regimes designed to
protect people from risk in the circumstances of the death, and whether
or not they were properly observed or were, so far as the evidence shows,
adequate.

223

RLITO001915_0231



Chapter 21 - Summary of Recommendations

32. Since researchers and statisticians have a legitimate and important
interest in inquest outcomes, there should continue to be some
classification of each inquested death, but it should be in terms of type
and not in terms implying criminal or other liability or its absence. Existing
short form verdicts should not be used.

33. In place of the present Rule 42 of the England and Wales Coroners’ Rules,
the statute governing coroners’ inquests should simply state that their
outcomes do not determine civil or criminal liability. A corresponding
change should be made to the Rules in Northern Ireland.

34. Coroners should send promptly to any public or other body a clear and
succinct account of any inquest or investigation finding relevant to the
body’s services, activities or products and to the safety of its users,
customers or staff. The responsibility for acting on, or deciding not to act
on, such reports lies with the recipient bodies. The main responsibility for
pursuing matters with the recipient body should lie with the regulator,
inspectorate or auditor, but the coroner should be informed within six
months of the recipient’s decision on the report or as soon as possible
thereafter if the decision has not by then been made. The coroner should
inform the family of the response that he has received.

35. The regulatory bodies or inspectorates should in their own annual or
periodic reports describe any coroners’ recommendations or findings of
significance and say whether they are satisfied with the responses.

36. Decisions on the scope of the inquest should be taken by the coroner in
the light of the circumstances of the case, after considering any
submissions from the family or other participants. Long-term or
speculative issues should be excluded as should any issue possibly
relevant to other proceedings but not to the purpose of the inquest.

37. The sixty or so new coroner areas which we recommend to replace the
present 136 coroner districts in England and Wales should not be self-
standing geographical jurisdictions in their own right, but components
within a single England and Wales jurisdiction.

38. Regional Co-ordinating Coroners should be able to allocate cases as
between the areas in their regions, and the Chief Coroner should be able

to allocate cases within the national jurisdiction. There should be a
comparable arrangement for the Northern Ireland jurisdiction.

224

RLITO001915_0232



39.

40.

41.

42.

43.

44,

45.

46.

47.

48.

Chapter 21 - Summary of Recommendations

A small number of exceptionally complex or contentious inquests should
be take by suitably trained Circuit Judges, and a yet smaller number of
still more complex inquests should be heard by suitably prepared High
Court Judges, each sitting as Coroner.

In inquests of exceptional length and complexity the Coroner should
appoint a lawyer to act as Counsel to the Inquest.

In both the England and Wales and Northern Ireland coroner jurisdictions
there should be standing Rules Committees to establish the detailed rules
of procedure for the conduct of judicial inquests, and keep them under
regular review. Before new rules are adopted they should, in draft, be the
subject of consultation with representatives of lay users and with other
statutory investigative services likely to be affected.

In complex inquests or inquests where seriously contentious issues may
arise, public pre-inquest hearings should always be considered.

The new Rules Committees should devise a set of rules on disclosure
which reflect a presumption in its favour but contain such safeguards or
limitations as can be shown to be necessary for the effectiveness of other
essential investigations and legal processes such as prosecutions.

The Rules Committees should look sympathetically at a provision which
would allow the coroner to permit participants to make an “address as to
the facts”.

The present right to refuse to answer questions at an inquest which might
lead to self-incrimination should be replaced by a procedure requiring all
questions to be answered in return for an undertaking that the testimony
will not be used against the witness in any criminal trial.

Juries should be empanelled in cases where someone compulsorily in the
care of the state has died in unclear circumstances, or where a death may
have been caused by agents of the state and in others which fall within
Article 2 of the European Convention on Human Rights but not in other
cases.

The coroner should have a power to forbid the publication of detailed
material or evidence given in an inquest if he is satisfied that to do so
would be in the interests of the privacy and well-being of the bereaved,
and that there is no overriding public interest in access to the material.

Where there is an inquest which is to be in public the corner should

regularly and without exception follow the practice of the Courts Service
in making publicly available the details of time and place.
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Chapter 21 - Summary of Recommendations

49. The England and Wales practice of opening and then adjourning inquests
into violent deaths pending police investigations and any criminal trial
and then resuming the coroner’s investigation if it would serve a purpose
should continue. A similar process for opening and adjourning inquests
should be implemented in Northern Ireland.

50. When the new national coroner jurisdictions are set up investigation of
workplace deaths should be regarded as a specialist function on which
expertise would be concentrated in one coroner in each of the new
coroner areas or perhaps even one coroner in each region. A similar
specialisation should be encouraged in a small number of coroner’s
officers.

51. The Health and Safety Executive and the other enforcement agencies
should consider how they might follow the practice of the CPS, in cases
involving a death, and offer bereaved families an opportunity to give a
view of whether they should prosecute, and explain their decisions to
families.

52. Following disasters leading to multiple deaths the inquest should normally
be held by or at the level of the head of the coronial jurisdiction, or the
inquest scope and arrangements should be settled after application to
him.

53. There should be as soon as reasonably practicable after such an event a
pre-inquest hearing at which all interests should be represented to hear
information from all the technical and other investigatory bodies with
responsibility to follow-up the event. They would explain the nature and
scope of the investigations they intend to carry out and their likely
timescale.

54. The judge sitting as coroner would reach decisions on the timing and
scope of the inquest in the light of the information elicited by the pre-
inquest hearing.

55. The inquest would hear representations from the leaders of the statutory
technical investigations and examine them on the general scope and
method of their investigations but subject to that the details of their
investigations would not normally be subject to scrutiny or re-investigation
by the inquest.

56. In cases engaging Article 2 of the European Convention on Human Rights
the inquest should in principle be the main forum for the investigation, in

conjunction as appropriate with other investigative processes for which the
State is responsible.
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57.

58.

59.

60.

61.

62.

63.

64.

65.

Chapter 21 - Summary of Recommendations

In all coroner areas there should be standing protocols between the
coroner and the various children’s services and child protection agencies
setting out how the children’s agencies should be involved in death
investigations and how the coroner and his staff should work with them.
These should include the National Care Standards Commission and it
successor bodies.

In each coroner area there should be at least one coroner’s officer with
some specialisation in handling children’s deaths.

All autopsies on children should be done by a paediatric pathologist or a
pathologist with specialist paediatric experience. In appropriate cases he
should work jointly with a forensic pathologist.

These recommendations should in principle be adopted for Wales and
Northern Ireland, with suitable adaptations for differences of structure.

Under existing arrangements, deaths in care homes should be verified as
promptly as is practicable by the general practitioner or emergency
service doctor. Under the new proposed contractual arrangements for
primary health care, primary care trusts should arrange for suitably
qualified and trained nurses independent of the home to attend to verify
death.

Statutory Medical Assessors should identify, support and monitor care
home death certification by first and second certifiers as a distinct sub-
group of certification by doctors and practices.

The National Care Standards Commission followed by the Commission
for Social Care and Inspection should be able to raise any anxieties about
an individual death with the coroner.

The Commission should be given on a confidential basis any information
from individual death investigations that would be relevant to its
inspectorial and regulatory functions. The Commission should have
reciprocal arrangements with the coroner and the Statutory Medical
Assessor, and for its part should make available to them relevant material
from its inspections and regulatory work.

Deaths by suicide should not be routinely be inquested in public. The
outcome of an investigation, or an inquest, into such deaths should be
narrative and analytical as for other deaths. They should be classified as
“death from a deliberate act of self-harm or injury”.
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66.

67.

68.

69.

70.

71.

72,

There should be discretion, to be exercised on reasonable grounds, over
whether to hold a public inquest when a UK resident dies abroad and the
body is repatriated into England or Wales, and the circumstances of the
death are unclear or otherwise needing explanation. The circumstances
most likely to justify public inquests are (a) where there are issues about
the precautions taken or the plans made by the domestic organisers of
collective trips abroad, particularly for children and young people and (b)
there are mass disasters abroad with significant loss of British lives.

It should be an obligation on the coroner’s office to make contact as
quickly as possible with the nearest relative of the person who has died
and inform them of the location of the body, the arrangements for viewing
it, any autopsy or other investigation proposed, the likely timescale and
details of the investigation and the probable release timing of the body.

All coroner areas should regularly audit their inquest and investigation
timings, with an analysis of the reasons for the cases in the longer interval
categories. The results of these audits should be published.

All coroner areas should make arrangements to provide families with
practical support to guide them through the inquest process, either by
using their own staffs or through voluntary bodies.

The Coronial Council should issue a Family Charter which all coroner
areas would be obliged to follow to the maximum extent practicable. It
should cover the provision of essential and timely information to families,
their rights of access to key people and material, the processes for
obtaining bereavement help, the likely timing of developments in their
case, and the arrangements for giving some practical help at the inquest
where this is necessary.

The inquest should so far as possible be conducted in a style that is
accessible to unrepresented lay people, and the current criteria for
awarding legal aid at inquests are broadly satisfactory. However, there
should be a more liberal interpretation of the criteria in cases where a
public authority is represented.

The arrangements for legal aid in Northern Ireland should be such as to
have the same effect as our recommendations for England and Wales.
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73.

74.

75

76.

77.

78.

79-

80.

Chapter 21 - Summary of Recommendations

The Coronial Council should issue statutory guidance on autopsy
arrangements so as to achieve consistent standards and practices in
England and Wales.

In each coroner area there should be an open process of application and
appointment for coroners’ pathology work. Appointments should be to a
panel and the selection of applicants for entry to the panel should be
made by a small appointment committee chaired by the coroner or the
Statutory Medical Assessor. Pathologists should have formal service
contracts with coroners.

The statutory requirements governing the conduct of autopsies should
require all coroners’ autopsies to be done by or under the supervision of
fully trained and accredited pathologists.

Work done by consultant pathologists for coroners should be covered in
the general appraisal of their work.

The Commission for Health Audit and Inspection should periodically
undertake thematic inspections of pathology done for coroners.

Tissues or organs should never be retained for any purpose not directly
stemming from the justification for a coroner’ autopsy, and in particular
for teaching or research purposes, without the full and informed prior
consent of the family.

Families should be informed in advance of the autopsy of any tissue or
organ retention which may be predictable. Where tissues or organs are
retained for any essential diagnostic or medico-legal purpose there
should be one or more specific reasons for the retention in each case and
the reason should be recorded in the post-mortem report as should the
quantity and type of material retained. Whether or not the family choose
to see the autopsy report they should be informed of the retention and its
likely duration, so that they can dec<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>