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HEPATITIS CSCOTTISH COMPENSATION PROPOSALS

I You asked Tor advice following Malcolm Chisholm’s conversation with SofS
yesterday.

Position in Scotland

2. On 30 October Scottish  Cabinet considered o paper dealing with o
recompendation from Scotland’s Expert Group on Financiad and Other Support. . The
Cabinet did not accept the recommendation #s drafted but wanted to provide some
form of fmamui support focused on those who are experiencing long-term illness and

“The Expert Utoip’s report will be published fomorrow "al 1415 The
i::mamzm will not make a formal response but there will he a press release
indivating that the Executive is explonmg the possibility of some form of ongoing
financial support.  Maleolm Chisholm, as vou know, will alse be giving the same
message womorrow (o the Scottish Parliament Health Commitice,

3 The Svottush Executive have not vet decided what kind of financial support
they want 1o provide, except that they pavisage that it will be run by a charitable trust
wod provide eithee e on, nore likely, ongoing benefits that they would Iike to
have dmremrt&eé for social security purposes.  No decision has been taken on the
glubal amount of moeney fo be set aside for such a scheme.

4. I oomderstand that the Scottish Cabinet is comerned to osteblish that any
difficulties assovisted with disregarding payments for sucial security purposes can be
pvercome. Also that the UK government agrees zha’f the establishment of a scheme 10
make ex gratia payments of this natwre fglls within devolved powers. 1 also
understand that Malcolm Chisholm will be writing 1o Andrew Smith today 1o address
these points.
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3. A brief note on the implications for us if the Scots estabhish such a scheme i3
at Annex A.

Devolution Issue

6. We have dizcussed the simation with the Devolttion Unit in ODPM and with
our own lawyers,

7. Healil is devolved, with one or two exceptions that don’t belp us.  Howpver,
sockal security 18 not devolved.  Our lawyers have suggested that a scherme which
makes payments to people incapacitated or suffering hardship through illness is
arguably a social security, not a health, scheme. Therefore we could run the
argument that the establishment of such a scheme does not fall within Scotland’s
de mi»u.mucm

g, The social security schemes reservapion is in Head Flin Schedule 3 to the
Scotland Act 1998, That reservation applies to schemes ~uppﬂﬁed from central or
focal funds which pzmulc henefits (pensions, allowances, grants, loans or any other

form of financial assistance) for persons who gualify, for example, by reason of

disability, sickness, Incapacily or mmw The reservation is not limited to statutory

schemes.

9, I gather that the Scotland Act provides that disputes on questions relating (o
devolved powers should be decided by examining the principal purpose of the
measure. As this 15 not about the legal Habilities of the health service — no such
Habilities exist - there would seem to me to be a strong case for arguing that the
_principal purpose of a pavment scheme is to relieve financial h‘ndshsp and is therefore
not health related.

10, SOL have stressed that this s aot defindtive advice and that, if SofS wanis to
us 3t it would be best not to go into too much detail ar this stage.  However, we could
certainly say that we also have doubts about whether such a scheme is within
Sa:i}ti;mﬁ‘% {Eﬁmi'vad pa}*sa'-sr‘%’ har &'iv&n i:hi:s and {i‘}e Qomitjfsfabfﬁ‘ imp’iimtims of Qui‘“h

i, ODPM see this as more of a politicel issue than one that can be resolved
through legal arguments.  They have suggested that SofS g0 back either fo Malcolm
Chisholm’s or to Jack McConnell, the Scottish First Minister or Andy Kerr, the
Finance Minister 1o persuade them to reselve the outstanding issues before polng
public. I gather that there will be a Joint Consultative Cornmiltee meeting soon —
although a date has not yet been fixed - and this might be the best forum for a debate.
[ am also told that there was a recent meeting between Jack MeConnell, the DPM and
the PM which was mostly about health issues. One of the by-products of the meeting
was an understanding that officials would look @ ways of exchanging policy
riformation on health issues before decisions gre made,  This issue seems (o be a case
in point,
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12, As Maleolm Chisholm is also writing o Andrew Smith, SofS may also wish
to speak to him.

Conclusion

13, I conclusion, our advice is that SofS raises his concerns with Jaek MoConnell
and requests that the Scots do not go public with any indication that they am
exploring 2 fnapcial puckage until we have resolved whether Scotland has the
develved power to go alone and have thoroughly debated the tmmediate mpact of
any such scheme on the other UK countries and the wider implications for the
handling of future compensation claims.  He may wish 1o say in general forms that
we think that this scheme might be canght by the reserved powers on social security
in the Scotland Act 1988 and that we need to give lawvers time 1o advise on this issue,

14, I you wish I can provide a dral? letter that can be copied more widely (eg
the DPM, Andrew Smith and other UK Health Ministers) but given the urgeney SofS
may wish to deal with this by phone first.

Charles Lister
6338 SKH
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Annex A
HEPATITIS C SCOTTISH COMPENSATION PROPOSALS
Implications for England
1. We are currently under pressure to compensate hzemophiliacs infected with

hepatitis ' through blood,  Ministers have been resisting this for the past 7 years, A
Scottish scheme would raise the temperature here and make resistance harder,

2. We estimate that there are around 8,000 people still living who were infected
with the virus through bloed and bloed produ Roughly hall of these already know
they got the virus through blood.  It's impossible to say how manv of will be
currently be experiencing serious illness or bow long they are likely w live — the
disesse develops differently in different people over a period of up to 20-30 yeuws
Hewever, around 5,000 are likely to develop some kind of long-term symptoms and
around 1,300 will develop cirrhosis of the liver over 20 vears,

Fo

3 The Scots are using the Macfurlane Trust scheme for haemophiliacs with HIV
as u guide to kind of payments that might be made.  The average payment made by
the Trust is currently £3,300 4 year per person.  Beeause the Scots haven't worked
out the detail of their proposed scheme vet, and because we don’t know how many
people with hepatitis C have serious illness at any one time, i3 impossible w come
ap with an anoual cost for a pavment scheme.  But, st a rough guess, we could be

talking sbout £3m-£10m a vear over say 20 vears,

4. In addition, there is the very real concern thar such a scheme could open the
flood gates 1o other ¢luims.  The Burton judgement in the High Court last vear
{which awarded damages 0 a group of people infected with hepattis C through
Mood) established the precedent for giigt product Hability for anvone mfected in
future through blood or tizsues. But there are other groups secking curvently
compensation — eg L {Radiotherapy Action Group) and Myodil Action Group
(for alleged injury following use of Myodil, a diagnostic agenty - and there will
doubtless be many move in future.  Specisd cases have already boen made for
haemophilines with HIV, vaccine damage snd vCID.  There must be a limit to the
number of special cases that be introduced before we slip towards no fault
compensation for any kind of health injury,
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