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COMPENSATION FOR MEDICAL ACCIDENTS

Present pesition

1. If 2 patient suffers injury as a result of medical treatwent,
he or she can go to court to clainm compengation. To be
succeseful, the patiesnt mpust sucpeed in proving that therse has
besn negligence on the part of the BES.

Costs

2 Health Authorities paid out over £%3m in 1990/%1 in
setbtlenent of around 1,700 medical negligence claims {which
averages oub at £2%,000 a case). & breakdown by Region is at
Annex &, on top of this, avound E¥m was gontributed by the
Medical Defence Organisations, making a total of around E60m.
The Department’s best esstimate for 1%%2/93 iz around £80m, though
Regions have made an overall provision of aboub £110m to be on
the safe side,

2. Potential costs are included in the evidence in support of
the epartment’s annual PES bids. Bub if setblements exceed the
amount budgeted for, the amount of cash available for care is

correspondingly reduced.

A growing problem?

4. Availlable svidence does suggest that both the nunber of Cases
and the sive of avards are increasing. Subsceription rates to the
medival defence organisations rose from £40 a year in 1878 to
1,350 inm 1983, This does not necessarily mean that there is
nore medical malpractice, Instead, 1t probably reflects a
growing level of consunerism among patients, coupled with easier
access to legal ald and greater awvareness of the possibility of
legal vedress.

5, Law sults against obstetricians ag a result of accidents at
pirth are often cited as a particular problem. Numbsrg are
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growing, and the settlement costs are usually very high because
of the need to provide lifetime support for the injured child.

&. o until January 1990, hospital doctors were vesponsible for
insuring themselves against medical negligence claims. But the
rapid growth in subscription rates Lo the nedical defence
organigations was causing probleamg in setting doctors’ pay.
Therefors hospital doctors were brought within HHS indemnity from
1 January 1920. This means, in effect, that health authorities
and Trusts agsume responsibility for negligence by medical
parsonnel, in the same way as they do for all other HHBE staff.

7. in order to fund the extra cost of negligence claims the
Madical Defence Organisations agrssed To transfer fto the
Department a proporition of their veserves. Districts can claim
From the fund if the negligent party is a dootdr or dentist and
the dansges awarded exceeds E300,000.

e fault® compensation

8. The whole business of going to court with a wmedical
negligence vlaim can be lengthy, costly and traumatic for the
individual concerned. From time To time there are calls for the
introduction of  fno fault®  oconpensation ~  meaning that
compensation would be pavable on proof that indury had been
sustained, regardless of whether negligencs had been invelved.

9, This, it is argued, would reduce the adversarial nature of
court action, and make 1t guicker and sasier for individuals to
obtain recompense. It would also reduce the tendency towards
"daftensive medicine” ~ where dootors order urmecessary tests to
pover thamselves in case they are subsequently sued.

10. The last major challenge was in PFebruary 1991, when Rosie
Barnses’ Bill on the subdect was defeated. Ths House of Commons
Libravy produced a research note on the subject at the tinme
{Annex B} which usefully sets out the background and the pros and
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gonsg on ne fault compensation. A copy of Hr Waldegrave’s speesch
durinyg the debate is at Annex .

1%, The Covernment have consistently resisted no fault
coppensation for a number of resasons.

goat. If the nesd to prove negligence was dropped, the
nunbey of olaims could wmultiply, leading to a sharp
increase in the ancunt of compensaticn the NHE had to pay
cub. One estimate suggests that ocosts could rocket from
£80m a yvear Lo between £23%m and £350m.

Reeping in line with the general approach on compensation.
fegligence and compensation in the health care field is not
regarded as being essentially any different from negligence
arsl compensation in other spheres. In other walks of life,
olaims for compensatlon are resolved through the courts.

Doekors  bave the right o defend  themmelves. The
individual who has been accused of being negligent has the
right to defend hig or her professional reputation.

accountability. The tort systenm arguably has a deterrent
effect on wmalpractice. HNo fault compensation could make
doctors lsss careful, and would reduce the alement of
suoosuntability.

Proct of gausation. It oould be ust as 4diffiounlt to
establish that medical treatment had gaused injury as it
would be to prove that someone had been negligent.

tnfairness. Those dizabled as a result of a nedigal
acoident would be compensated, whereas those disabled as a
rezult of dissaze would noet be.

availability of services for disabled people. People who
suffer disabllity {(whether due to a nmedical accident or
neb) are entitled to fres cars from the health and social
services, and cash benefits frowm soclal security.

WITN5249024_0004



Other ocountries

12. Maw Zealand are reviewing thelr no fault compensation
soheme, which spplies to acoidents generally, and iz thought to
cost around 1.4% of thelr grosgs national product. An independsnt
eatimate of Sweden’s scheme, transiated to the UK, has suggested
an annusl cost of £300-£400m.

in Dourt procsssss

13. & seriss of changes have been introduced, as a result of the
Lord Chancellor’s Civil Justice Review, bto make life easier for
people pursuing civil clains though the courts. The changes are
designed teo ensure more appropriate allocation of cases to
courts, eariler sxchange of information and arrangements to
raduce delays. {(However, we understand the new arrangepsnts may
not be working well.)

arbitration

14. & submission currently with Ministers sets out the option
of & system of arbitration for medical negligence as an
albternative to court procesdings. The idea was ralsed by Lord
Griffiths and picked up by HMr Waldegrave during the debate on
Rosis Barnes? Bill. In brief, the idea ig that & small panel of
doctors and & lawyer would consider the svidence on paper.
Arbitration would not be suitable for the nore complex or
contentious caszes, which would continue to be dealt with through

the courts.

18%. Our subwmission points owt that an arbitration system could
reducs administrative and legal costs, bubt could gensrate more
clains. Many people who would nob subnit thesselves to the
ordeal of the witness box might well be prepared to have thelr
sage syanined by an arbitration pansgl.

Ex gratis payments

16. Health Authorities have the power to make ex gratis payments
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p to g specified limit where they conzider there ig a good casse.
Thiz can be used to provide recompense to patients.

17. "Structured setblenents? provide a steady stream of income
for 1ife bte an individual dawaged through medical negligence.
The banefit to the individual iz an assured, index~linked incons.
The benafit to the NHS is that there is a “discount on the
amount that would have besn pald az & lump sum.

18, There are two methods of funding a structured settlement.
The first is to purchase an annulty through a 1ife office. The
second {which lg better valoe for the NHE) is for the HA to fund
it Sirsotly frop 1ts own resgurdss.

1%. The Depariment iz in favour of strusctured setilements. Two
things remain to be resolved. First, how can the Secretary of
Stats guarvantse o the satisfaction of the plaintiff’=s solicitors
that the HA won't rensge on the agrsenent if cash is tight. The
second concerns the method of funding structures generally with
particular reference to the use of MDO ressrves. We hope that
poth lssuss will be resolved shortly.

Presgure for “no fault” payments for specific conditions

20. Thars have been two recent campalgng which have challenged
gur lins on no fault compensatlion.

HIVWAYIDS

21.  In December 19390 fthe Sovernment agreed o male payments of
£42m to the HIV infected haspophiliacs in settlement of the
litigation. (This was in addition to ex gratia payments of £10m
in 1987 for those in special need and £24m in 188% for payments
of B20,000 to each HIV infected hasmophiliasc.)

22, ¥ollowing settlement of the haewophilliac litigation,

pressure pounted for similar trestment for the HIV infected blood
and tissue recipients. In announcing extension of the special
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provision for haemophiliacs to this group the Government made it
clear that it did not asccept the case for no fault compensation
for medical accidents. It accepted the arguments that the blood
and tissue veciplents wers in the sanme special category as ths
haemeophiliacs, since both groups were infected with HIV as a
result of HHS treatment.

Human gyrowth hormons\Ureutzfeld Jakob dissase

23. Human growth hormone (hGH) was used in the UK between 195%~
2% to treat short statured children. The product was withdrawn
i 195% when its use was associated with Creutzfeld Jakob diseasge
(CIDY - & rare spongiform encephalopathy of humans which is
invariably fatal within 3 to 12 nonths. A fuller description is
At Annex 0.

24. Pobential victims and their families have been pressing for
compensation., The line agreed with PS{C} is that we have no
piang for compensation or payments to thisz group of people, but
the full rvange of support services and benefits available to
people with disabilities and their families is available. Any
legal action will be defendsd on ths grounds that the trsatment
given at the time conformed with the knowledge then avallable
about good clinical practice.

25, sorrespondents have avgued that redress should be made
availakle to anvone potentislly affected. They have also
suggestad that the trauma and expense of litigation could be
numanely and usefully aveided by providing a form of net
financial redress beyond those benefits and services avallable
in the event of actually contracting the diseass. We have based
pur reiection of this sugyestion on the reasons given by Mz
Waldegrave during debate of the Rosie Barnes Bill on ne fault
compensation.

6.  We understand that legal aid has been granted in one case,
byt no details are avallable as yetbt. It iz too early to
speculats on the likely sutoome.
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Conulunion

27 . We are continuing to hold the line that claims for
compensation must be pursued through the courts. There will no
doubt be calls from time to time for no fault compensstion Lo be
introduced. This will continue to bs resisted for the reasons
given in this papsr.

HC{A}4D 10 August 1992
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