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THE MAIN SETTLEMENT AGREEMENT

(For tha avoidance of doubt the texrm "haemophiliac”" in all cases
includas sufferers from Von Willebrand's Disease,)

C
L (1) A Trust to be called The Macfarlane (Special Fayments)
{No.2) Trust will be established for the purpose of paying
tha following sume ag $00n as reasonably possible to each
catagory of infected haemophiliac intimatea or Category G
Plaintiff:
(i) Infant £21,500 each
{1i) Single adult £23,500 esch
(iii)Married adult without
dependant children £32,000 each
(iv) Haemophiliae with
depandant children £60,500 each
(v) iInfected intimates: &
(a) adults or married infants £23,500 each
(b) unmarried infants £21,500 sach
C (vi) category G Plaintiffs £ 2,000 each

and for this purpose tha Department of Health will pravide

the Trust with a sum of £42 million.
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(2) "Tha definition of each of tha categories iz as.

follows:~

1. Infant = a haemophiliac under 18 years old
on J13th December 1990 or {if
deceased by that data then under
18 years at the date of death who
has been treatad with
cryoprecipitate, Factor VII! or
Factor 1X and has become infected
with HIV, whether or not such
infant has yet developed AIDS. For
the avoidance of doubt, all thosze
Plaintiffes whose code numbers and
details are set out in Part 1 of
Schedule One hereto plus all those
deceased haemophiliacs whose code
numbers and details are set out in
Part 2 of Schedule One hereto shall
be deemed to fall into this

category.

2. 8ingle adult - a haemophiliac who on 13th December
1980, or if deceased by that date
then at the date of death, was 18
years or over and wag unmarried,
divorced or widowed with ne

dependants who has been treated

FE/E D H3 40074 HAS T4H3 HA &E:@T 18, datt B2
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with c¢ryoprecipitate, Factor VIII
or Factor IX and who has been
infec¢ted with HIV, whether or not
such adult has yet devalopead AIDS,
For the avoidance of doubt, all
those Plaintiffa whose code numbersa
and details are set out in Part 1
of Schedule Two harete plus all
those deceasad haemophiliacs whose
code numbers and details are set
out in Part 2 of Schedule Two
hereto shall be deemed to fall into

this category.

3. Married, but '
childless -~ a haemophiliac without dependent

chi lﬁren who on 13th December 1990,
or if deceased by that date, then
&t the dala of death, was married,
divorced with a dependant former
spouse, or ovar 18 years old and
living with & partuner, and who has
been treated with cryoprecipitats,
Factor VIIXI or Factor IX and has
become infaected with HIV whether
or nut guch adult has yet develcoped
AIDS. A ligt of all Plaintiffg and

cdecessed haamophiliacs falling

r2/p "y ;
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within this Category i8 set out in
Echedule Three hareto togetherwith
the name of thair relevant spouse
or former spousa or partner. For
the avoidance of doubt, those
haemophiliacs whose cods numbers
are sat ouf; in gchedule Three shall
be deemed to fall 4into this
Category and those haemophiliacs
whose action numbers are set out
in Parte 1(b) und 2(b) of Schedule
3 herxeto shall be deemed to have
been living with the partner there
referred to on }3th December 1990
or on the date of their death if

earlier.

4. Haemophiliac with
children -~ a haemophiliac who on 13th Decembar

1990, or if daceased by that date
then at the date o©of death, had
dependant children, {which
C expression ghall inciude cases of
haemophiliacs with children
conceived bafore 13th Decembar 1950
it born tharzaiter) who has heen
treated with cryoprecipitate,

Factor VIIX or Factor IX and has ‘

e,

i
o
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become infectad with HIV whather
or not such person hag yat
developed AIDS. At Schedule Four
hereto is set out a list of
Plaintiffs snd deceased
haemophiliace in this Category,
together vztth tha detalle of the
persons who on l3th December 1990
or on tha date of their daeath if

earliier were;

(a) the spouse or former
spouse of such Plaintiff or
deceased haemophiliac;

(b) tha partner of such
Plaintiff or deceaned
haemophiliac¢;

{c) a dependant child of such
haemophiliac.

For the avoidance of doubt, all
those Plaintiffs and deceased
haemophiliacs listed in Schedule
Four hereto shall be desmed to fall
into this category.

HI 4004 His b4H3 HO @r:81  16. ddd 72
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5. Infectad a St Sy e et =
intimates - those Plaintiffs who have issuad

and served Writs prior to 1l3th
December 1990 and who fall within
Category (c) and (d) as set out
within paragraph 2 of the Ra-
Amended Main Statament of Claim
and/or whosga action numbers are set

out in Schsdule 5 hereto.

6. Catagory G ~ Plaintiffs who have issued and

served Writs prior ta 13th December
1990 and who fall within Category
(g) as set out in paragraph 2 of
the Ro-.Amanded Main Statement of
Claim and/or whose action numbers

ar¢e set out in Schedule 8§ harseto.

(3) For the purpose of this settlement:

(a) "dependant children® means children under the age

of 18 and adult children in full-time education.

includes a child concaived at the date
by refarance to which entitlement to 2
payment is determined and subsequently

born alive;

H3 0074 HLS T4H3 HI TR:BT  T6. ddd 2
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(i1) includes an adult child whose full-time
education has been interrupted for a
period or periods of not more than one

year; and

(111) does not include an adult child whose
full-time educ;tion is provided by his
anployar as paxt of the teéerms and
conditions of his employment or an adult
child who during his full-time education
recelves payments from a person or body
with whom he has undartaken to work on

coxﬁpletion of hig education;
(b) "“living with & partner” means living:-
(£) as the husbhand or wife of that parson, and

(i1) in the same household as that person.
(4) Where an infected haemophiliac or intimate has died
prior to the date hereof, the appropriate sum as aet out in
paragraph 1(2) above will be provided to the new Macfarlane
Trust for the purposa of paying such sum to their personal
representatives for the benafit of the estates' and
dependants under The Fatal Accidents Act of such deceased

person and the relevant payment shall be made by such

H3 500714 HUS T4H3 HA 2p:@1 16, ddd 2
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personal representatives in accordancs with tha provisions

of Schedule 7 hereto. In tha event that no personal
representative has been appointed priox to 1st May 1991, the
following provisions shall apply:-
(1) where there i8 a current living Plaintiff to the
action, the payment shall be made to that person;
C
(i1) where there is no living Plaintiff, but a
surviving spouse of tha deceaaed haemophiliac or
intimate, then the payment shall be made to that
spouee upon the spouse undertaking in writing te
the Macfarlane Trust to pay such sum in accordance
with the provisions of Schedula 7 hareto:
(iif) in any other casgse, no payment shall be made by the
Macfarlane Trust until 8 personal representative
has been appointed.
(5) For the avolidance of doubt, except in the case of
Catsgory G Plaintiffs, fo pergson or their sstate and/or
C: dependants, shall be entitled to be included in more than

one of the above categories (other than in the capacity of
a personal repreentative or dependant of a deceased

haemophiliac or intimate).

{6) In the avent that the numbaxe of gualifying persons in

P26 °d H3 200714 HiS F4H3 HI 20:@T 18,  ddd +2
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Categories 1 to & above is such that tha sum of €42 million
is inaufficient to provide for the making of the relevant ]
payment to each of them, the First Central Defendant will

pay to tha new Macfarlane Trust Fund sufficient additional

sums to make similar payments at the rates set out in
paragraph 1(2) above to each qualifying person,

{7) Tha above payments will be made to :-

(1) all plaintiffs {n the existing co-ordinated
arrangements whose referenca numbers are set

out in the Schedules hereto, and

(14) any other haemophiliscs infected with HIV
through treatment in the United Xingdom with
Factor Vill or Factor Ix (whether

cryoprecipitate or concentrate), i

(1i1) HIV infected spouses or partners or former
spouses oOr partners of haemophiliaces in
paragraph (i) above provided that the names
of such spouses or partners are included in

Echedules 3 or 4, and

(iv) any other HIV infected spouses or partners
or former spouses Or partners of a
haemophiliac referred to in paragraph (i) or i

(ii) whather or not such spouses Or partners

H3 #0074 HIG F4H3 HA Ep:@T 16, add P2
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aze plaintiffs in the existing co-ordinatad
arrangements, provided that such person was
infected through their haemophiliac apouse
er partner before the 13th Decamber 1990,

Providad that in the case of (ii), ((111)] end (iv)

i
appucation}r made to the new Macfarlans Trust before 3lat

July 1991.

{8) The provisions of the new Macfarlane Trust will also
apply to the following categories of persons who have not

as yet been informed that they are HIV positive:-

(1) any hsemophiliac who by 13th Decembaer 1990 had not
been tested for HIV and who upon firat testing ie
found to be HIV positive and who would otharwise
be eligibla under one of the sub-categories set
out at sub-paragrapha 1(2) 1 to 1(2) 4 above;

(2) the spouse of a haemophiliac within sub-paragraph
(1) above and any person who on 13th December 1990
was the spouse or widow of a haemophiliac who had
already been diagnosed as HIV positive by that
date and any spouse, formar spouse or partner
whose detaills alsre set out in Schedule Three or
Schedule Four herasto, provided that such person
has eithar not previously been tested for HIV or
hag been tested and found to be HIV negative, and
who after 13th December 1950 is tested and found

10
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to be HIV positive and who would otherwise be

aligible undazr 1(2) 5 abova;

(3) the child of a haemophiliac (who 18 not presently
a plaintiff in these proceaedings) who has bsesen
born or conceived before 13th December 1990 and
who ig& found to ba HIV pogitive {other than with

C passiva antibodies) within five years from 13th

December 1990 or within five years of birth,

whichever is the latex;

(4) any person who has been diagnosed ag HIV positive,
but has not yet been informed of that fact, and
who would otherwise be eligible under one of tha
sub-categories set out in sub-paragraphs 1(2)1 to

1(2)4 or 1(8)2 above.

Provided that such persons apply to the new Macfarlane Trust
within a period of twelve months from their first becoming
awara thet thay are HIV positive or within five years of
13th December 1990, (or in the case of infected spouses and
intimates before 31st December 1999) whichever is the

O

garlier, then they shall be entitled to the appropriata
paynent for the category into which they fall as set out
above provided that they satisfy the new Macfarlane Trust
and the Depaxrtment of Health that they fall within that
category and provided that they sign an undertaking as set

out in paragraph 8 below. The First Central Defendant will

11
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pay to tha new Macfarlane Trust such additional sums as may
ba nacessary to permit the Trust to make such payments to
auch peraons. For the avoidance of doubt, referencea to
those Who "upon first testing are found to be HIV positive”
means those who are correctly so found, disregarding false

positive and false negative tests.

O

(9)(1) Thosa Plaintiffa in respect of whom the Defendants
hava mnot been supplied with the documentaxy
matarial evidencing the category of payment which
is appropriate for them by 17th April 1991 are
shown with an asterisk in tha Schedule relating
to the category which such Plaintiff's soliciter

has asserted as appropriate,

(2) In each such case, the Plaintiff will supply s&uch
material ¢o the First Central Defendant's
gsolicitors as scon as posgible and by 30th April

1991 at the latest.

] (10) Thosa Plaintiffs in respect of whom the First Central
Defendant has not yet accepted that they fall within the

O

category claimed are shown with a # sign in the Schedule
ralating to the category which such Plaintiff's solicitor

has asserted as appropriate.

|  (11) The Plaintiffs and First Central Defendant will use

thair besat endeavouxs ?o agrae tha appropriate category for

12
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| such Plaintiffs as scon as possible and by 30th April 1991

at the latest.

| (12) In the event that the category of a Plaintiff cannot

be agreed beatween the parties, or that any Plaintiff or the

First Central Defendant wishes to assert at any time prior

‘ to 31st October 1991 that a Plainyitl has by erxox been
C placed in the wrong category, tha issue of the category to
which that Plaintiff properly belongs shall be tried by Mr.

Justice Ognall whose decision shall be final and binding.

2. The sum of £42 million will be paid not later than 30th
Aprit 1991.

3, The Secretary of State for Health will procure that there
are laid before Parliament regulations providing that sums
received from the new Macfarlane 7Trust will be i{gnored in
assesging entitlement since 13th December 1990 to social security
banefits of the beneficiaries of the Truat and certain others,
s0 as to implement the assurance gilven Dy the Secretary of State
for Health in Parliament on lith December 1990 that payments from
the new Madfarlane Trust will not affect entitlement to social
(:' security and other statutory benefits. The Eaecretary of State
for Health will use hisg best endeavours to ensure that such

regulations having been laid are approved and brought into being.

4. {1) These payments are made on bahalf of the Firat Central

Defendants and not on behalf of any othaxr Defendant and are

13
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made without any admission of negligence, breach of
statutory duty or othey liability. The First Central
befendant maintains 4its denial of any laegal 1liability

whataver,

(2) For the avoidance of doubt the Second and Third Central

Dafendante are not contributing to this settlemant and

()

firmiy deny any duty of care owed to individual plaintiffs
and any braeach of any duty whatsoever.
8. The Plaintiffs will discontinue their actions against all
Defendants and will undertake not to bring fragh proceadings
against any Defendant or againsat any other Government Department, ;
Realth Authority or treating doctor in respect of tha
adaministering prior to 13th December 1990 of cryoprecipitats,
Factor VIII or Factor IX, save that:-
]
|
| (1) those Plaintiffs whose code numbers arxe sét ocut in Part
i 1 of Schedule Eight hareto shall ba entitled te pursue
that element only o0f these claims which relates to
allegations of medical negligence against the relevant
Health Authorities provided that they comply with the

O

directions laid down by the Court on lgt March 1991;

and

(2) nothing berein shall prevent the Plaintiff from
bringing proceedings in respect of the administering

! prior to 13th December 1990 of cryoprecipitate, Factor

14
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VIi? or Factor IX whera:-

(i) that has caused damaga to such Plaintiff which had
| not been disgnosed prier to 13th December 1990;

and/orxr

(11) the damage alleged does not include infection or
the risk of infection by HIV and/or the hepatitis

viruses.

For the purpose of this settlement allegations as to medical
negligance shall ba those parts of Sections 7 and 8 of paragraph
92 of tha Re-Amended Main Statement of Claim which invelva
spacific allegations of medical negligence in individual ceses.

as further defined in Part 2 of Schedule Eight harato,

6. In the event that any Plaintiff pursues claims against
Health Authorities for medical negligenca, the entirety of such
sums as that Plaintiff may receive under the terms of this
uttlement'through the new Macfarlane Trust shall be brought {nta
account in aasessing what damages {f any such Plaintiff is
entitled to receive frxom the appropriate Health Autm;rit»ien in
C respect of the allegations of medical negligence made againat
such Health Authorities, but only insofar as such damages are
awarded in respect of infection or the increased risk of
infection of tha Plaintiff with HIV or other viruses. For the
avoidance of doubt, the fact that a Plaintiff pursuves claims

against Health Authorities for medical negligence shall not

15
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disentitle or delay such Plaintiff from receiving sll sums due

to it undar this agreement save insofar as set out above. i

¢ Tha First Central Defendant will ume {ts bast endeavours ta !
securge that sums received under this settlement shall not be
taken into acgount in assessing entitlement to legal aid or any

{: contribution thareto in respect of the pursuance of such claims ‘
against Health Authorities for medical negligence and shall not i
be subject to the Legal Aid Board's statutory charge in respect

of costs incurred in pursuing such claimg for madical negligence,

8. Any qualifying non-plaintiff shall be entitled to receiva ‘
benefits from the new Macfarlane Trust corresponding to their
circumstances upon signing an undertaking not o bring
proceedings against any Defendant or against any other Government
body in respect of the administering of cryoprecipitate, Factor
VIIl or Factor IX before 13th Decembar 1990, save that nothing
herein sghall prevent a qualifying non-plaintiff from bringing
proceedinge in raespect of the administering prior to 13th
December 1990 of cryoprecipitate Factor VII1 or Factor IX where:=

(1) that has causad damage to such Plaintiff which had not

! been diagnosed by 13th December 1990; and

{2) the damage alleged dces not include infection or the
: rigk of infection by HIV and/or the hapatitis viruses.

9. The First Central Defendants will indemnify the Plaintiffs

16
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O

against any clai{m for costs by any other party (other than coste

’ rela&iaq to issues of medical negligence which ara pursued beyond
30th April 1990 notwithstanding this settlement) and will pay to |
tha Plaintiffe their costs of these proceadings against all k
Defandants together with interest on such costs from 30th April
1991 until payment &t the Judgment Act rate on the following

bagis?

{1) Tha proportionate liability of all legally-aided
Plaintiffs for the generia costse of the Plaintiffs shall be
ascertained in the manner laid down in the Order of Mr

Juatice Ognall mada on 24th July 1989,

(2) There shall ba a legal aid taxation of all such genaric
costs of legally-aided Plaintiffe and all such costs shall
ba paid by the Legal Aid Fund on the ususl basis, The First
Central Defendants will give the Legasl Aid Fund a complete

indemnity in respect of such costs.

(3) The proportionate liability of all non-legally-aided
Plaintiffs for the generic costs of the Plaintiffs shall be
agcartained in the manner provided for in the order of Mr
Justice Ognall made herein on 24th July 1869,

(4) There shall be a taxation of the generic costa of such
non~legally aided Plaintiffe on an indemnity basis and the
First Central Defendant shall pay the non-lagally-aided

Plaintiffs' taxed generic coats.

17
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(3) The taxation provided for under sub-paragraph (4) above
"ahall take place at the sama time as or after the legal aid
taxation provided for under sub-paragraph (2) above, as the
Court may direct or as may be agreed between the Plaintififs

and the First Central Defendants.

(6) For the avoidance of doubt, generic costs shall include

O

a1l work incurred in and for tha co-ordination of the HIV
litigation group and all costs reserxved from time to time

by the Court and shall include the selection and preparation

of lead cases.

(7) There shall be A legal aid taxation of the individual
non-genaric costs of legally aided Plaintiffs and the First
Central Defendants will give the Legal Aid Fund a complete

indemnity in raspect of such costs;

{8) The individual non-generic costs of the non-legally
ajided Plaintiffs will be taxed on an indemnity basis and

will be paid by the Firsgt Central Defendants.

10, The settlement will be announced in Open Court and Coungel
for the Plaintiffs and all Defendants will have an opportunity

in appropriate cakas to explain why it ghould be approved.

11, The First Central Defendante' ligbility for costs will
axtend up to but not bayend costs incurred prior to 13th Dacember

1990 (including costes incurred prior to 13th December 1990

i8
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' bringing and pursuing claims herein for medical negiigence by any I
Health Authority Defendant) save that the First Central

e ——

Defendants will pay on tha above basis the costs of conveying the
propesed Terms of Settlement to the Pleintiffs, their reasonable
costs of being advised as to thas propeosed settlement, the
reasonable costs of considering and negotiating the terms of the
Cﬁ proposed Settlenment and of any application to tha Couzrt in
connection with the proposed Settlement other than the hearing
on 27th March 1991, and the costs of concluding the approval of
this settlemant and of co-ordinating the obtaining of alil
documentation and information required within the terms of the
settlement in order to carry 1t into effect. For the avoidance

of doubt this will include the reasonable coats of advice priorx

te 30th April 1991 in relation to issues of medical negligence
in the case of thoge Plaintiffs who subsequently discontinue all
proceedings including the consideration of the reasons for
rejection of such claims by the Health Authorities but shall not }
extend to any coste incurred after 13th December 1990 in relation
to madical negligence issues by those who pursue claims againat
the Health Authorities for medical negligence beyond lst May
1991.

12. The provisions of these terms of settlement will not apply |
to any pergon who has already brought proceedings in Scotland or
Northern Ireland in ragspect of the infection of a haemophiliac

with HIV through blood products or the consaquences thereof,

13, A1l copier of all documenta disclosed on discovery by any

19

r2/a2td H3 80074 HIS. T4HE HO BS:01 16, e 2

SCGV0000233_040_0020



. 124 - BT BT 5
o fseal IEET "pZ " t0 WON4 93INT333y

GRO-C . AGE, 21

r *22 APR 'S1 15147 FROM BRCH SOL B3 C(HQ)

Dafendant shall be raturnad to such Defendant's Bolicitors or

dast'royedx -

(1) in the case of documents held by BSolicitors for
individual Plaintiffs within 28 days of the completion of

taxation or agreement of coete on behalf ¢of such Plaintifr;

O

(2) 1in the case of documents held by Solicitors on tha
Steering Committee, within 28 days of the completion of the
taxation or agreement of the generic coats of tha Plaintiffs
represeanted by them or as otharwise directed by tha Court

pursuant to an application mada by any party to the

settlament:

(3) 1in the avent of one or more Plaintiffs electing not to
enter into this Settlement but to continue with Lhis
litigation (other than where the continuation is limited to
claims for medical negligence) the obligatione imposed by
sub-paragraphs (1) and (2) above will be discharged by
delivering up such documents to such solicitor or other
person ag the Court may direct upon application made by any
perty hereto, save that Plaintiffs pursuing claims for
medical negligenca agalnst Health Authorities shall be at
liberty to retain documents disclosed by such Health
Authorities until the conclusion of such litigation. All
splicitors to whom documents have beasn disclozed by any
Defendant shall provide such Dafendant within the time

stated above with a cartificate confirming that all copies ‘
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of all such documents have been returned or destroyed.

14. For the avoidance of doubt all parties undertakea that they
will not make any further usge of any information acquired from
documents disclosed on discovery in this litigation without leave
of tha Court or agreemant of the party by whom such document was
disclosed sava for the proper purposae of puuuing guch claima for
medical negligence against Health Anthorities ax may be permitted
hereunder. For the avoidance of doubt, this paragraph shall
apply were lawyers acting for any of the Plaintiffs in the co-
ordinated arrangements are instructed to act in casaes concerning

HIV W by

blood transfusion or traatment with blood producls.

Dec Lo 05
g 1
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1, 'Allegations as to medical negligence' means only
allegations of negligence which fall under one or more of Lhe
sub-paragraphs under Heads 7 and 8 of the Particulars of
Nagligence under paragraph 92 of the Re-Amended Statement of
Claim, save that the allegations lettered (AS), (BF) and that
part of sub-paragraph (BP) which refers to such sub-paragraphe
shall be struck out.

2. For tha avoidance of doubt it is thea intantion of the
partias that:

(a) A Plaintiff is at libarty if so advised to bring or
continue proceedings for medical negligence in relation

te his c¢linical menagement,

In those proceedings:

i) Ha is at libarty to contend that the Central
Defendants as a fact took or did not take certaia
steps, but
Be is barred from contending that the Central
Defendarts could or should have taken cexrtain

steps or could or should not hava done.

SCGV0000233_040_0023



T8 1681°pZ"po

2eTaPR ‘91 1S:48 FROM BRCH 5GL B3 (H@ . AGE.B24

In other words: A distinction {8 to be drawn between
did and didn't, and could/should.

3. Allegationz as to clinical management shall thus be
construad so as to refer only to allegations of nagligence by the
treating doctor or other Authority staff in relation to the
treatment, medical négligance and/ox counselling of & particular
plaintiff or the haemophiliac in respect of whose treatment a
"derivetive” plaintif{f sues.

4. In the avent of & dispute between any Plaintiff to a medical
negligenca action and the Central Defendants as to the pleading
of that action, thers be liberty to apply to Mr, Justice Ognall
for his resolution of that dispute, his decision being £inal both
on the merits and as to the costs of the application.
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