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R (ANDREW MICHAEL MARCH) 

Claimant 

SECRETARY OF STATE FOR HEALTH 

Defendant 

GROUNDS FOR JUDICIAL REVIEW 

1. The Claimant is a haemophiliac who was infected with .HIV and Hepatitis C as a 
result of NHS treatment with blood products since his birth on I GRO - - 1973. 
By these proceedings, the Claimant seeks judicial review of the Defendant ("the 
Government") 's decision not to implement recommendation 6(h) in Chapter 12 of 
Lord Archer's Independent report on NHS supplied contaminated blood and blood 
products, published on 23rd February 2009 ("The, Archer Rcport" h 
2. In recommendation 6(h), the Archer Report supported the position that payments 
from Government funds made to those who had contracted HIV or Hepatitis C from 
NHS supplied contaminated blood products, and their carers, should be at least 
equivalent to those payable under the scheme which applies at any time in Ireland 
3. The Government's decision not to irrmplemnerat this recommendation is contained in 
the Government's Response to the Archer Report, dated 20 May 2009 ("the 
Response") and Public announcement communicating the reasons for that decision. It 
is fatally fl ed by reason of a fctndamentrtl mischaraeteriwation of the .Irish position, 
which can properly be characterized in different ways under the (axromatiaa:Ily 
overlapping) applicable grounds for judicial review, they caeh justify the same 
conclusion, that judicial review should b;; granted. 
We do not believe there is a mischaaracterirat on of the Irish position — see later for 
details. 

Factual Background 

4. In the 1970s and 198Osr: a significant number of patients in the UK, predotninantly 
haemophiliacs, contracted infections from NI-IS-supplied blood or blood products, 4 670 patients became infected in this way with llepatit:is C.: and approximately 1,200 
.}pith 1 .[V (Archer Report p. 5). By February 200 1,757 members of the haemophilia 
community had died from these infections. 

5. Chapters 1-5 of the Archer Report gives a detailed account of the history of 
tr catmi nt for ha art uphilla in the 1970s and .1.9806, an .1 the series of e °ents by which 
aontaminaated blood.paoducts came to be supplied by they \II-IS, and bywhich the 
dangers of'tbis blood supply carne to be understood. In summary: 
a. In the 1970s, a new form of treatment for haemophilia (known as Factor VIII and 
Factor IX concentrate) was developed, which made use of clottirrt fat tors made from 
human plasma. In order to be proccrsed economically, the treatment required a large 
amount of plasma, pooled from a large numher•ofd nors:(I).13), 
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b. The UK was unable to meet demand for Factor VIII and Factor IX from domestic 
supplies, and so large quantities of blood products were obtained by the NHS from 
commercial suppliers in the US, even though it was known in medical and 
governmer ta.l circles, these products carried an increased risk of infection (pp, 24-26). 
Large numbers of patients became infected with Hepatitis C or with HIV as a result 
c. The need for the UK to b cornrd,sellfsufl'ftcient in blood preducts as soon as possibl 

for these, and other reasons •-- was understood from 1973 (Archer Report Ch 4). 
However, self" sullioiency was never achieved and by theq a. rid-I980s the need had 
been-dispellexd by the availability of heat treatment, which nnad ; safe .oaaamercial 
concentrates from the USA. 

d, Patients receiving blood products from the NHS remained at risk: of infection until 
1985, when heat treatment was introduced (p. 

sly). Testing of all donations for IIIY 
was introduced in 1985, and testing for Hepatitis C was introduced in 1991. 
The (`government's response to the Archer report details  the UK's self suf#i ie.€3e": 
background---- Itowenaa: do you have anything to add to factual accuracy +ai tinl: `;' 

Government funding for victims 

6. Those who contracted Hepatitis C or HIV from contaminated blood products, in the 
manner described above, faced increased fin4ne ial burdens, due to the loss of e-aan-ning 
capacity and pension rights, and the increased expense of everyday living ° In the 
1 Q80s, the UK Haemophilia Society began to lobby the Government to provide 
financial. relivf.ferr those affected {Archer Report, p. 76). 
No comment required. 

The Macfarlane Trust 

7. In response. the C cvernment set up the MIaefaaa lame Trust in 1987, This Trust was 
originally endowed with ,f 10 million, and n n,; [hr:.rged with making payments to 
haemophilia patients who had been infeett d with HIV from contaminated NITS blood 
products, and y«l1a) were it, need, and to then .epcnda.nts. At first, those 'seeking relict 
from the Macfaarltane Trust: had to apply to the Trust and establish that they were in 
need for specific purposes. The Trust made monthly payments to beneficiaries as well as an annual supplement and discretionary payments to meet expenses imposed by 
HIV -(Arches Report p.77) 

1n 1939, a number of victims who had been infected with HIV and had begun 
proceedings against the Department of l lealth and: the National Blood Traaansfusion 
Service Consolidated their claims. They alleged that the Department of Health had 
been negligent in failing to address the inadequacies caf the N1ISontrolled Blood 
Products Laboratory (which processed blood donations collected in the UK), thus 
imp ding self- sufficiency, and in importing .products .s •hich were known to be at risk 
of infection and in failing to provide timely surrogate testing. (Archer Report p. 78), 
A. settlement of these proceedings was reached on the government's agreeing to make a payment of a further £42 million into the :Macfarlane Trust, of which. 24 million 
was set aside for the plaintiffs, and the plaintiffs agreeing to sign a waiver re. oa ncia g 
the right to make further claims through litigation, in respect of iani cti€gin %sitla 1114 or 
Hepatitis (Archer Report p. 79). 
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9. In 2003, a Department of Health review concluded that Government funding of the 
Macfiniane Trust should rise to ,£7 million annually for the five years co €rtenc..ing in 
April. 2006, representing an increase of nearly 100%. However, landing lot the 'Trust 
was in fact increased only by 11% to £3.754 million a year (e rcher Report pp. 84-84). 
10. Of the original 1,246 registrants of the Macfarlane Trust, about 370 are still alive, 
together with 42 ``i-ntinmaates" (Archer Report p. 77). 

Jonathan/Brian — please can you comment on the accuracy of this section. 

The Eileen Trust 

11. In 1993, following the commencement of similar proceedings against the 
Department of Health by as number of people who were not haernophiiia sufferers, but 
who had suffered HIV infection from blood or blood products, the Government 
otablished the ;iteen I rrust to make payments to such victims, with a grant of 
£ndo,000. A further grant of £500 000 was made in 2001 and the, Eileen Trust is now 
funded at an annual rate of £178,000, There are 27 registrants, who receive stuns at 
the same level as registrants of the Macfarlane Trust (Archer Report p. 82). 
Jonathan/Brian --- please can you comment on the accuracy of this section, 

The Ski peon Fund 

12, The Skipton Fund was setup in 2003 to make financial provision for those who 
had been infected with Hepatitis C by the use of contaminated blood products. It 
makes lump sure payments of £20,000 to those who qualify ("first-stage payments"), 
and a further £25,000 to those who establish that infection has led to severe liver 
disL:a;ise ( second-stage payments"), €Archer Report pp 82-81), By May 2007 there 
had beer 3,751 tirst tagept!;y'°ttents, amounting in total to a

g 

4 over £7S million, and 
600 second stage payments, amounting to a further £15 million (Archer Report p. 83). 
Jonathan/Brian — please can you comment on the accuracy of this section. 

The Archer Inquiry 

13, Sine 1983, the UKHaemophilia Society has campaigned for a Public Inquiry 
into c.,cnis le nding to the transmission of.Hepatitis C a and lflY by means of 
contaminated blood products. However, successive governments have refused to hold 
an Inquiry, 

14, On 19 February 2007, Lord Morris of Manchester announced that the Rt }Ion 
Lord Archer of Sandwell QC .had agreed to chair an Independent Inquiry. The 
inquiry's terms of reference were 

"To investigate the circumstances surrounding the supply to patients of contaminated 
NETS blood and blood products; its consequences for the haemcpht s c nri -runav and 
other; iii Picted,; and further steps to address both their pr o+ lems and needs and thirst 
of bereaved families," (Archer Report p. 7). 
15 . The Inquiry was privately funded and was not a statutory inquiry under the 
Inquiries Act 005< Its members laud no legal power to compel the giving o.f evidence or production ofdocuments, Iio,v,., er, 300 witnesses submitted statements, 64 of 
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whom gave oral evidence, and the members were presented 6ith more than 20,001} 
documents (.Archer Rcl roo pp. 7-8). The Department. of .I-lealth declined to provide 
witnesses to give € 'idc neo in public, but supplied doeurn nts~ respondec'lto 4ucstions, 
and sent representatives to three private, informal meetings (p9). 
Rowena can you please eorrlariccnt on this? My arnde.rsamding is that no witnesses 
were asked from Ditto vjvc ew€da:rcuc, not that .we tie li ned. I know Lod mhcr 
asked that someone from he i)eoartr ent meet with him, and offic r r s did so on 
several occasions. 

15. The Archer Inquiry culminated in the rcher Report, published on 23rd February 
2009. The e ter nrn€vent publih;hnd its Ft.e;pou e to this Report on 20th May 2009, 
The coniaarison with Ireland and recommendation 6(h) 
16. The Archer Report makes a number of recommendations, set out in Chapter 
12, The recommendation with which the Claimant's challenge is concerned is set out 
in paragraph 6(h) of Chapter 12, as follows; 
'We suggest that payments should be at least the equivalent of those payable under 
the Scheme which applies at any time in Ireland" 

1.7. The relevance of the comparison with the compensation scheme in force in Ireland 
("the Irish scheme` is discussed on pages 87 to 93 of the Archer Report On pp. 87-88 
they Report makes the following observations 

a. The comparison is a natural one since population of Ireland is approximately one 
tenth of that of the L K and the proportion oif peopi.e i lhnted with Hepatitis C and 
HIV to the total population is about the same; 
b. In 1989 the Irish government established a trust fund with a sure of .l million 
which was similar in structure to the Macfarlane Trust In 
1991 this was refonned to provide for a scale of lump sum payments to persons 
infected through contaminated blood with HIV, whereby pay meats were made to a 
single person oft  "7,000, to a married person with dependent children of fl01,000, to 
a married per::-orc with no dependent children of L94,000, and to the parents of a 
deceased person of £20,000, 

c. In '1992, the government established the Hepatitis C Compensation Tribunal to 
assess loss awl damage suffered in c onsetluence of.l-lepatitis C infections, (This was 
originally a non statutory Tribunal, but was placed on a statutory footing in 1 995, and 
extended by statute in 2002 to include HIV victims). Payments by this l'rihunal have 
ranged from 14,000 to 3,100,000 Euros, the average payment being 853,636 Iiuros. 
Payments have been made to 2,200 claimants, and amount in total to 778 million 
Euros, 

The background to the Irish compensation Scher e has been provided separately. 
There are very distinct differences between events in l land and the 1: .. hence each 
country took a different decision in response to t:hc° (then) pending 1 r7n action claims. 

The attempt to distinguish the Irish. situation 
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18. The Archer Report notes that "In view of comparisons made between financial 
provisions in England and Ireland the United Kingdom Government sought to 
distinguish t:he situation in the two countries," (p, 88), The Report cites Lord 

Warner's explanation of the relevant distinction, offered in the House of Lords on 11 
December 2003: 

"In Ireland and Cana.da...eorrrpensation schemes were paid because the blood 
authorities were both found to be at fault Indeed, in Canada, criminal prosecutions 
were tiled against those responsible. It is important to state that, despite our decision 
to make ex gratia payments, ,thc position with regard to accepting liability has not 
changed. The laayments aarc made on compassionate grounds and are not 
compensaktica'n, With that in mind, the p tymerits cannot he expected to take account of 
less i i c au nings or compare with positive: danragcs awarcicd fsy°the Courts in
countries" 

and again on 25th March 2004: 

i\'ly understanding of the pQsitiou in Ireland, which has been corroborated by 
officials in the Department of Health and Children iii Dublin s€urea in, last ratterar=ee 
on the subject in the-  House, is that the Irish Government set tip their i-lepatitis C 
compensation scheme following evidence of ncgflgerrcc by the Irish Blood 
Transfusion Service A judicial inquiry, the 1-,indsay report, found that "wrongful aci.s 
were committed' It is important to stress that the blood serrvikes in the UK have not 
been found to be similarly at fault Compensati n has therefore been giSeri in ' er 
different, specific circumstances in lr eland that do not apply in the UK' 
19. The Archer Report then comments as follows: 
'The Minister's briefing from  the:l partment appears not to have been wholly clear. 
To distinguish between the situation in the United Kingdom and that in Ireland on the 
basis that the Official Inquiry in Ireland had made certain criticisms of the Irish Blood 
Transfusion Service is a curious argument since suceesske Govern rrtents in England 
have declined to establish an Inquiry-, and so have precluded any possibility of 
comparing the comments of an Official Inquiry in Ireland and an Official Inquiry in 
England, The payments by the Irish Government were equally made without an 
admission of liability. Hcwwe,w r, recipients were required to sign waivers, as in 
England, exempting the Government from further claims... 
Ms C.:a;a l Grayson, who provided the Incluiry with a great deal of helpful information, 
supplied us with a letter written to her on the 26 February 2004, by an Assistant 
Financial Officer in the Public Service in Ireland, in reply to a question about the 
basis of compensation by the Hepatitis C and I-ITV Compensation Tribunal It includes the following: 
"As you rightly point out, compensation for persons with haemophilia was made on 
compassionate grounds,without legal liability on the prim of the State — he (the 
Minister) acknowledged extraordinary s€llfering endured by persons with haernophilia 
who were infected, and by their families." 
The background to the Irish compensation scheme li r been provided ded separately. 
Lord Warner's statements are correct. It is also correct tliut sue cssive Ciovi.rr ra7ent 
did not decide to hold a public inquiry, 

D H S C0006772_010_0005 



The Government's Response to the Archer Report 
20, The Government published a Response to the Archer Report on 20th May 
2009, In relation to recommendation 6, the Response stated as follows. 
"The Government. recognizes I..ord Archer's concern about financial relief We 
there fore intend to increase the funding available to the Macfarlane and Eileen Trusts 
to allow them to move to a system of annual payments for infected individuals, The 
current average annual payment is around £6,400. We intend that, in future, payments 
of il2,800 per aimur would lx ; eilk to m acli infected: individual, thus eliminating the 
need for them to make repeated dctailed appUeation., We will also increase the 
funding available to the I'ruusts so that the l"rustees can make higher payments to 
dependents. Payments to dependents will continue to be decided on a case-by-case 
basis — and left to the decision of the Trustees, 

The Skipton l° and provides Iw€€ola sum payments to people infected with hepatitis C 
from i rfeete:d blood and l loon products. £97m has he. a paid out to date to over 4000 
individuals. 

The Skipton Fund will continue to make payments to people infected with hepatitis C 
and 1 commit to reviewing it in 2014 when the hind will have been in existence for 
ten years..." 

21. The Response makes no .ment'ign ORee ommendation 6(h), nor does it explicitly 
consider the question of parity with. , levels of payment made under the Irish schema. 
I However, b; pledging to increase annual payments made from the Ma tarfane and 
lvileyen'I rusts only to £12,800 per annum, and declining 

to review payments made out 
of the Skipton Fund until 2014, the Government has implicitly rejected 
recommendation 6(h). 

Correct the situation in Ireland is different end the Government did not therefore 
intend our c g€anise payment :schemes to mirror the Irish compensation scheme. 

Reasons for rejecting recommendation 6(h) 

22. The Government's reasoning for rejecting. recommendation 6(h) has been publicly 
articulated. This wsas b {:Aillian Merton, the Minister of State ,a:t: the Dep artwer t of 
Health; in Parliament oir 23rd June 20.09 (Hansard Vol 494, c, 656), in response to a 
question by :Lord Morr €:; of Manchester, as follows: 
"I cannot accept the comparison with Ireland, because the Irish blood transfusion 
service was found to be at fault, and that was not the case here," 
23. That reason was reiterated, and further explained, in a Westminster Hall Debate 
on 1 

July 

2009 In response to the 
question Will [, :Minister] admit today lb it the Irish 

paid out 
without Iiaabiln. and before. any tribunal had met to discuss the pa € : }€a? 1 

addition. Crown immunity applied to the health services in Britain aat t'h_ai tirne," 
Gillian Merron stated: 

`I stand by the points that I made. Furthermore, a judicial inquiry in Ireland found 
failures of responsibility by the Irish blood transfusion service and concluded that 
wrongful acts had been committed, As a result, the Government of the Republic of 
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Ireland decided to make significant payments to those affected, As I will explain, that 
was not the case with the blood transfusion service here 
I turn to the recommendations on financial relief our responses to which have come 
under the closest scrutiny. In the UK, such payments are not compensation but ex 
gratia payments. 'That is an important distinction, Lord Archer made 
recommendations on the payments and made comparisons with Ireland, However, it is 
important: to restate that the position in Ireland is very different, The independent 
inquiry in Ireland found the transfusion service to be at fault because it had not 
followed its own official guidelines on protecting the blood supply .from 
contamination. That is not the case in the UK Comparable levels of payment are 
therefore not appropriate," 

Correct 

Grounds of Review 

24, The Claimant recognizes 1:bat indicial review is not a merits review and that 
proper latitude is to be afforded to Governmental decision-  malting, including in a 
context such as the present. But even such decisions are not immune from substantive 
challenge When something has gone badly wrong with the logic and foundation of the 

r €t rl reaspuin . Acre, it has. "The: t.:lairnant Accordingly seeks Judicial'Revie4k- of the. 
Government's decision not to implement recommendation 6(h) of the Archer Report, 
on the following, rounds. They ov:r-lap, and indeed are: perluips drtTerent 
charaeteriz4tions of the same fundartrental flaw, but that is nothing new: see 
I3oddington [1999] 2 AC 143, 17013. 

legal colleagues to comment, please 

Error of Material Fact 

25. The Government's decision not to implement recommendation 6(h) is based on a 
purported contrast between the Irish scheme (which is characterized as 
a fault-based, compensatory scheme, set up in response to j udicial findings of fault on 
the part ofthe Irish Blood Transfusion Service), and the UK payment scheme, which 
is characterized as an ex gratia scheme set up in the absence of findings of fault 
(paragraphs 22 to 23 above), 

26. However, the Government's characterization of the Irish scheme as a 
compensatory, malt-based scheme,, set up :i:n acknowledgment of judicial .findings of 
faufl,. is unsustainable, This is evident by reference to the order of relevant erents,, the 
subect matter at the judicial inquiries on which the Government relies, the nature and 
operation of the Irish scheme, and explicit statements made by the Irish Government 
(1) The Irish scheme was not set up in response to judicial findings of fault 
See separate background brit fitly;,> already supplied on the Irish situation, The iudicial 
findings. ratifi d the findings of the earlier expert group and led to the compensation 
tt.lreme.bei' — put on a statutory sooting. It was this earlier expert group that first 
nkrrti:lied the-, "wrongful acts" that led to the Irish Gow;rrttt ent setting up the 
compensation scheme. 
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27. The relevant history of the Irish scheme is vs follows: 
a. The first manifestation of the scheme was the Haemophilia HP! Trust, which was 
set tap in 1989 along si uhar lines to the Macfarlane Trust; 
b. In 1991 the Trust was reformed to provide for lump sum payments to victims of° 
HIV on the basis set out in paragraph 17b) above; 
c. In December 1995, the Irish Government set up a Compensation Tribunal, on a 
non-statutory basis, to assess compensation to be paid, ex gratia, to women who had 
been infected with Hepatitis C from contaminated Anti-D, Justice TA Fin.lay`s Report 
of the Tribunal of Inquiry into the Blood Transfusion Service Board explained the 
origins of the Compensation Tribunal as follows: 

l'lhe Govcro:n ai} h a declaration of pohty issued in Dot ember 1994, committed 
itself to fair compensation fear women inf cted by Hepatitis C virus from Anti 4). 
A decision was taken in April 1995 to establish as a matter of urgency a Tribunal 
which would assess compensation on an ex gratia basis in respect of AmiD recipients 
who.. were infected with Hepatitis C and partners and children of theirs who were also 
infected. 

In September 1995 the scheme was extended to include 
persons who had contracted. Hepatitis C from a blood transfusion 
or other blood products, 

...Further negotiations took place, including .negotiations between lawyers 
representing the State and those representing the Groups involved and eventually 
amendments were made and an amended compensation scheme was approved in 
December 1995. A Compensation Tribunal was established on the 1 December 1995 
Evidence was given that the Compensation 

Tribunal has to date received 1,653 applications, it commenced regular hearings on 
11th March 1996 and has heard 233 cases. The awards made range from £15,2€00 to 
£453,904 and a sum of approximately £25.9m has been awarded in compensation so 
f :r (pp 117-118); 

d. In 1997 the Compensation Tribunal was placed on a statutory footing by the 
Hepatitis C Compensation Tribunal Act That Act contains the following provisions: 
40--(1) The following persons may make a claim for compensation to the Tribunal 
(a) a person who has been diagnosed positive for Hepatitis C resulting from the use of 
Human Immunoglobulin An.ti-D within the State, 
(b) 

a person who has been diagnosed positive ha fl patitis t:; as a result of receiving a 
blood transfits ion or blood product within the ,late, 
(c) children or any spouse of as person referred to in paragraph (a) or a person referred 
to in paragraph (h), who have been diagnosed positive for Hepatitis C, 
(d) any person who is responsible For the, care of a person referred to in paragraph (a), 
i b) or (c.), and who has incurred financial loss or expenses as a direct result of 
providing such Mare arising from the person being cared for having contracted 
1-.l.epatits C, 
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(e) where a person referred to in paragraph (a), (b) or (c) has died a.s a result of having 
contracted Hepatitis C or where Hepatitis C was a significant contributory factor to 
the cause of death,, any dependant of such person, and 
(f) a person referred to in section 9 in accordance with that section 
(7) subject to section 5(3), a claimant shall not be required to produce to the Tribunal 
any evidence of negligence on the part of a relevant agency or other person in respect 
of her or his claim, 

(8) A claimant shall, as the case may be, establish to the satisfaction of the Tribunal. 
on the balance of probabiliities, that the Hepatitis C-
(a) in respect of which the claimant has been diagnosed positive resulted from the use 
of Human Immunoglobulin Anti6D within the. State, 
(b) in respect of which the claimant has been diagnosed positive resulted from a. blood 
transfusion or a blood product received by the claimant within the State, 
10 

(c) was transmitted to the claimant from a person 
referred to in paragraph (a) or (b) 

following such use, transfusion or receipt;, as the case array be, or 
(d) where the claimant is a person referred to in subsection (1)(d) or (e), was 
contracted in a manner referred to in this subsection by a person heng oared for or 
who has died leaving a dependant 

(1.3) In making a claim for aggravated or exemplary damages, a claimant may rely on 
the facts found in the Report: of the Tribunal of Inquiry into the Blood Transfusion 
Service Board or any other fact which the claimant establishes to the satisfaction of 
the Tribunal. 

S,—(1) An award of the Tribunal to a claimant shall be made on the same basis as an 
award of the High Court calculated by reference to the principles which govern the 
measure of damages in the law of tort and any relevant statutory provisions,., 
(3) An award in respect of aggravated or e eaii.plary 

damages may be made by the 
`l"ribunal where a claimant establishes ,a legal entitlement 

to such against a relevant 
agency or the Minister. 

e. In April 2002, the remit of the Compensation Tribunal was extended by the 
Hepatitis C Compensation Tribunal (Amendment) t) Act Co include vicims who had 
contracted HIS" from contaminated blood products, 
28, A.s io the subject matter and timings of the judicial Inquiries in Ireland on whose 
findings the Government relics 

a, 'There were indeed two publicly funded judicial Inquiries into the 
supply of contaminated blood: the Finlay Tribunal of Inquiry into the 
Blood Transfusion Board ("the Finlay Inquiry") and the Lindsay 
Tribunal of Inquiry into the Infection with HEY and Hepatitis f:", of 
Persons with 1-laemophiliaa and Related Matters ("the Lindsay,
Inquiry"); 
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b. 'TI'he Terms of Reference for the Finlay Inquiry are set out in Chapter l of the 
Inquiry's Report. They were concerned exclusively with matters relating to the 
infection of women with Hepatitis C by means of contaminated Anti-D, manufactured 
by the Irish Blood Transfusion Service Board ("BTSB"), and the implications of that 
contamination. Those Terms of Reference made no mention of the infection of 
haemophiliacs with Hepatitis C or HIV by means of contaminated Factor' and Factor 
IX; 

c, ,!.̀ lie l inlay htquiry commenced on 5th November 1996 and published its Report: on 
I I March l9.:7. The Report: did indeed 

make a number of findings  of fault in relation 
to the, Blood Transfusion Service i t ard, which are summarized in Chapter 17. The 
principal findings were that: 

i. The prim aiy cause of the infection of Anti-l) with Hepatitis C was the use of plasma 
from a particular patient, Patient :X, who was undergoing therapeutic plasma exchange 
treatment, 

ii. The use of this plasma was in breach of the BTSB's own standards for donor 
selection, 

iii. The .BTSB failed properly to react to reports made to them that recipients of the 
Anti-D made from the plasma of Patient X had suffered jaundice and/or hepatitis; 
iv. The BTSB failed properly to investigate complaints by other recipients of Anti-l.), 
v, The BTSB failed to recall the contaminated batches which had been issued and to 
prevent the issue of further batches of plasma made from plasma obtained from 
Patient X; 

vi, Responsibility for these failures rested to a major extent with three named officers 
of the BTSB; 

vii. The BTSB acted unethically in obtaining and using the plasma from Patient X 
without consent 

viii. A further cause of the infection of Anti-D with Hepatitis C was the use of plasma 
from Donor Y; 

ix, This occurred because the plasma had been used notwithstanding test results, and 
because of lack of a proper method of communication: 
x. "The main reasons why these wrongful acts were committed" were ;;an undue 
emphasis on the necessity to use plasma from therapeutic plasma exchange patients so 
as to maintain the supply of plasma for the making of Anti-D, an undue and 
unsupported beliefint (t , probability that the :nnetho I of production ot:=ant 4) would 
inactivate any virus that existed; and 

a reluctance to admit the possibility tff having been wrong and the possibility of a 
fai tnre of the production of Anti- which would be involved in the recall of the 
product." 

These findings of fault were therefore concerned exclusively with the BTSB's actions 
in relation to the contamination of Anti-D, and the "wrongful acts" referred to were 
those which resulted in this contamination, 

d. The Report further concluded on p. 152 that "In general the provision for 
compensation by a Tribunal on a no fault basis, as an aiteri ativ to and not excluding 
the right to sue at the time at which it was introduced, c,on.stituiorl a reasonably 
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adequate and appropriate reaction to that particular problem by the Minister and 
LDepartm ent„

e. The Lindsay Inquiry commenced in May 2000, and published its Report in 
September 2002. This Report made a number of findings of fault against the Blood 
Transfusion Board in relation to the infection with Hepatitis C and HIV of 
heamophiliacs by means of contaminated Factor VI[I and Factor IX. 
29. On the basis of the facts as set out above, it is clear that: 
a, The Irish scheme was not set up in response to tindi.tgs of the l.slndsay . •hiquir"y. 
1'hat scheme in its final form was in place before the findings of the Lindsay Inquiry 
were even published. Indeed, this was acknowledged by Lard Warner in a letter to 

GRO C ;the spouse of a patient who died as a result of receiving infected blood products, of 26 May 2004, "I feel that the Lindsay Tribunal can have no bearing on the way in which payment wherne> have been formulated in the Republic of Ireland since it: post dates the Hepatitis C'. Compensation Tribunal act by five years." 
b. Insofar as it relates to haemophiliacs (and in any case) the Irish scheme was riot set 
up in response to, or rationalized by reference to, findings of the Finlay Inquiry, This is because: 

I. The Finlay Inquiry was not concerned with, nor did it make any findings in relation 
to, the contraction by haemophiliacs ofH-l1V or Hepatitis C from contaminated 
clotting factors. Its principal investigations and findings related solely to the 
production of contaminated Anti-D, 

ii. In any case, the Hepatitis C Compensation Tribunal was set up, albeit on a rron-
statutory footing, fifteen months before the 

Finlay Report was published (in which Report it was referred to, and characterized, as 
an ex g:ratia scheme), 

30. It is therefore demonstrably f1th9c that the Irish Government decided to make 
significant payments to vjc.tjl Urn t ` 4 i;`'nldlt of fl-w diet that "£t udi ii  in uiiy in 
Iroland. bond tail we.s ofrc;spos iN Is' by the Irish blood ir,rrrwf'usi.n ors ice and 
concluded that wrongful tu:l acts had. been :ommitted". 
(2) The Irish scheme is not afauit-bar ed scheme 
31. The Government has relied on a characterization of the Irish scheme as a 
"compensation" scheme, in contrast to the `"ex gra.tia" payment scheme in 
force in the UK. This characterization is erroneous, 
32. It is evident from the central provisions of the Hepatitis C Corr nensation Tribunal 
Act 1997, set out in paragraph 26(d) above, that (other than in the case o'`a claim for 
aggravated  or exemplarydamages) payments rf r<icic by tarry at cc mpnanon unth r the 
scheme therein enacted are not dependant on, urn do tgr y in kc , °f rr «t to, flndu 
of liability, or negligence, or fault on the part of the state, 
33. The scheme's status as a no-fault scheme was acknowledged by Justice Finlay 
in the passage set out in paragraph 27.c) above. This was later confirmed by 
a Brief prepared by the Irish Department of Health and Children and made 
available to the UK Government at the time of Lord Warner's comments in 
2004. That Brief makes the following assertions: 
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"The scheme of compensation for persons with haemophilia was put in place on 
compassionate grounds, without legal liability on the part of the State, because of the 
enormity of the tragedy which befell the citizens of the State whilst availing 
themselves of State health services." (para 1) 

"The 
initial drive for compensation for persons with haemophilia who were infected 

with :lll'+Ts acted in the late. I`r U and I uatdcrstand that there were : similar 
developments in the United Kingdom around the same time. An ex-gratin 
compensation scheme based on fiat-rate payments was finalized in 1991." (para 1) 
"The original Scheme of Compensation announced by the then Government in June 
1995.  was confined to women who contracted Hepatitis C through the administration 
ofl;heAnt.i-l: pwduet; and to any inflected partners and childr n of thtat;,wo'Mem, The 
purpose of ̀ the scheme was to provide 

compensation 

on 

an ex- rrtfia basis, ic, as legal 
advice to the Governrrre.nt s s that the State itself was not liable, The same legal 
advice regarding liability would also pertain to the infection 
o with haemophii ia. but was not given specifically in that context" (pars 3) 
"Following further consideration and consultation during 1995, it was announced in 
Sepleniber of ''that w e,rr that the Compensation scheme a °aa , to be tended to cover all 
Chose: who l contr=acted Hepatitis C from a blood tt.a€r t'tt,Ean or blood product 
administered within the State... the scheme of corn pensation was a no-fault scheme, 
there was a perception that any restrictions on access might be interpreted as an 
implicit admission of liability." (para 4) 
34. Statements to these effects have since been repeated in letters from Anne 
McGrane (26th February 2005) and Lara Hynes (30 July 2009) of the Irish 
Department of Health and Children, to, respectively, Carol Grayson and the claimant 
35. ̀ lhese stakmnts shake clear that the Irish scheme was explicitl designed, and 
has since a lsw a s , been 

a onceived, and, <applied, as a no-fault ex ,mallet scheme, and is 
not a compensatory thuht-brand scheme. 

We have no reason to doubt the valid its of the facts quoted in Justice 1, inlay's tribunal 
report, or the quotes from the llepati rs .t rasp rr€sati rn "frihuaral Act, but ii' required, 
we could conliirrra this with lr • i colleagues, it rs important to remember again that 
the claimant makes  no men is c e the earlier expert ar•oup — whose findings set the 
compenssatior, scheme in progress. 

Unreasonableness 

36. Further or alternatively, the Government's failure to implement recommendation 
6(h) is unreasonable, applying that principled standard of substantive review, That is for the fhllowiri :Masons: 

a. It is based on the demonstrably -false premise that the compensation scheme in 
Ireland is a fiault-based scheme, which acknowledges state liability. The. Archer 
Report itself observed that this was a false premise by which the Government had 
been misled in the past, and formulated recommendation 6(h) in light of this 
observation; 

b, It relies on the fact that there have been findings of fault directed at the ]:risk Blood 
Transfusion Service Board, but no such findings of 

fault in the UK, Since successive UK governments have declined to allow the question of fault to be ventilated by 
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means of a publicly funded Inquiry, the Government cannot re sonably rezy on the 
absence of findings of fault in the UK as coostiyaat aa3 a €rya tiirr taai distinction 
between the cases of the UK and Ireland, 
l'au'ts were found in Ireland see paras 28 c. to e. Similar faaa Its have not been found 
in the UK, Rowena — can you add araytlaing more here'? 
lit his summary. Lord Archer does say lie thought a ftull public i€tf{ti a ° should have 
been held earlier, but he does not apportion blame (p. ltil of his report): 

f;lt of b/a ?u lite  sfau! laced , to act 'B 4s'➢o ;ft tt/ 7 to 
tid ht r► sxhi. ;' C/dt It dy of pal ins ht in iulfi, fc~a:l s~'ith pelt ittia1 i., fra/ul 
€iA '•yet es lfrr'()it1ii Y1t<i t 1i 'n,)£'.eiaAt4:`ri s#'eao neat, 

1 cannot immediately find the reference they refer to as `fake premise (Rowena 
can you please do€abie-check?)a but pages 90 and 91 of Lord Archer's report do refer 
to liability: 

SSche,n s t0 pl•ovir', asArz:ar t jot , af,rpcaa t for haemophilia peraients who had 
suffer d irrf r/ion : Iar e I; VP ostahhshed in C`mwe ci a 'rsat- > rAldarati :tills  err 
trr? >; 'IJaut taut ui t>d :r. in f cr,it r, , pulvments revksr.  :fiwnr 4 10 to S 100, 000 

7n 11/'i i,ronth/s ,u ItIent rte iatc t> 'rogim Fu is to the tr4jui a1c m of 1'600 
and f900, and threw has been ti s'ip g1 iaaume n •of i, `6i5 000. 

It 15 Out ratr, fitrtctieytx Irk tlt tararr° i3.suex / kgaal hems lAt€r, anti we do nut:.J2A:c>satrti 
to do 810. Thu we ore :smear e se&bv Hare atw,senis which lime ft :< n presented 
to u' f .a more #wncrot44tM 3`f4i m e to inili,e€ t ' the /hart iu/ h 7t`t s;ip e endured 
hr many v/elms, WI' hare rtatcl' certain er it isms t>f ut t :: #$i' Oi.11is,4Io/ S which.. 
in the . mi. !atria' how traartrahiatet Ira the disasters and the i,cai..st f{ut'rAeev, and 
whroh cunt iut' to binJn lilt.' laws of victims on rl frlt'ta  /mi/ c s.. Iltat ii Is not test 
these nhsei'ritkir,is thou rht €it Yt# 73ems rt .5tt 

Irrelevant Considerations 

37, Put another way, the Government has erred in taking into account irrelevant 
consideration in deciding not to implement recommendation 6(h). `l"his decision is 
based on the observations that (a) the Irish compensation sche ac 
operates in the context of findings of fault; whereas (b) there have been no such 
findings of fault in the UK context, 

38, The presence of findings of fault in Ireland is irrelevant to the question whether 
parity with Ireland is appropriate, for the reason that the Irish scheme was not 
designed to acknowledge or respond to findings of fault, but was explicitly conceived 
of as an ex gratia scheme. The presence of findings of fault was thus incidental to, and 
did not rationalize, the Irish scheme. It is therefore irrelevant to the question whether a 
similar scheme is justified in the. UK. 

39, The absence of findings of faault in the I,JK is similarly irrelevant, This is because, 
to the extent that the question of fault could in principle have relevance to the 
question of the appropriate level of payr.aentse it is not the presence or absence oi' 
findings of fault, but the presetacc or absence of fault itself that could..re&sonably be 
taken to have this relevance. In circumstances where (here lrats,been no Publie. inquiry 
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into the question of fault, the absence of findings of fault does not demonstrate the 
absence of fault, and the absence of findings of fault is therefore irrelevant to the 
question whether parity with Ireland is approprate. 

SSA c eJ Kcal advice on this, Ircland took tic€c dLo dons on the basis of rho e-Npert 
.) ui} dnd€n ne €bscga' €') udicie l €tic € ies 1 3aii no r}rohic-m uniciile to 

iraland "'d :€ fl sceiron; ih c° ~ 'K ie .al a l :ec- W ,l ,.cnoa illy E6garts ire 
December ! '  ° ?7 ( uiiy I circulated ewt€er) that he a a.unh wc€' it € ena { ì f hand e 
of leg4al sue. .ss Do we need to go into detail at in >s is i[a Irish b !;t }scic :r€ €_€ 
to them (i,e didn't lazappen here)? 

Conclusion 

40. For the reasons set out above, the Claimant seeks permission to apply for judiciai 
review, and thereafter seeks judicial review, of the decision not to implement 
recommendation 6(h), (The Claimant does not pursue the point originally canvassed, 
as to the Skipton Fund,) 

41. The Claimant claims; 

(1) a declaration that the Defendant's decision was contrary to law; 
(2) such other declaratory relief as the Court thinks fit; 
(3) costs. 

MICHAEL FORDI1A I QC 

JESSICA BOYD 

Blackstone Chambers 

IN THE, ADMINISTRATIVE COURT 

R. (ANDREW MICHAEL MARCH) 

Claimant 

V 

SECRETARY OF STATE FOR HEALTH 

Defendant 
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I8. 

Letter from Lara 1:-1.ynes to the Claimant dated 30 July 2009 (enclosing the 
Brief prepared by Irish Government and made available to UK 
Government In or around March 2004) 

It k word not:ir , tla<t l., are l lynes is our contact in the Irish Department € f Health and 
a".-'lttlr€a°eat. ;,ire. I'r t1c;t dlsa a- ,o with het two letters dated 30 July (to Mr March and Mr 
Ward), but it: iq < rrla r;; tl€R,; drat tri h eolfea uv. do present ;.lie no I . ?r.' 

l ,al 

ilia 

`' 
trc?€at fre such rr ;r :irtr . at€ons eedaaa e this is a. Lla f= ,atL. istue Ow them and tlacy tr%' rtol 
to d yell on the far.alt. Eiowever, it is  l:t notine that lrawth f'ia:retra ph of 

\slr .

Ward's letter alo, i ,clude mention of the fr €ih r:jxr-t oup, 
yet 

this is €l i'" ng frog 
the Claim ants a€€r.rra 'a ands. 
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