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The Treasury Solicitor our Rcf: LW/CMCK 

DX 2318 VICTORIA Your Rd L69/3211/3MD 

02te: 7th Sept 1990 
Dear Sirs 

Re: HIV Haemophiliac Litigation 
1. Introduction. 

On the 26th of June, 1990, Mr Justice Ognall made a 
statement in Chambers in which he invited the parties to this 
litigation to give "anxious consideration" to the prospects of 
a compromise c'f these proceedings. 

We assu.-ne that you have conveyed his observations to your 
respective clients in accordance with his invitation so to do. 
A reasonable time has new elapsed in which to consider the 
prospects of compromise. 

In acting fc the Plaintiffs we are acutely conscious of 
their unique and tragic predicament. Deep public and 
parliamentary concern for them is regularly expressed. 
Accordingly we have no doubt that you and your clients will wish 
to examine all the factors that play a part in any compromise of 
these claims - legal, financial, moral and humane. 

We now put our position on these matters. 

2. Procedural Progress 

2.1 Discovery. We will have completed Inspection and 
copying of the Defendants' documents thus far disclosed by the 
end of September. 1',
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2.2 The Immunity Claim. On 11th September tha Court of 
Appeal is due to hear the appeal from the judgment of Mr J~stica 
Rouge r concerning the Gover Lment's claim for public interest 
immunity. Subject to any further appeal, the further discover-, 
and inspection ordered can be completed by the end of September 
at the latest. 

In taking your stance we presume that yeu have taken accour 
of the advice given by Sir Donald Acheson to Mr. Kerneth C1ar:ce 
referred to in the Sunday Times article of 5th August. 1990, page 
1.7. "Haemaphil{acs demand and to official secrecy." While 

disclosure of sensitive government documents may be embarrassing, 
nondisclosure could be too. 

2.3 Lead Cases. The selection is underway as to appropriate 
categories and the identification of suitable cases. In case: 
involving AIDS it may be necessary to video the claimants' 
evidence so that it can be used at trial in the event of prior 
death. 

2.4 Tests and Back test'ng. The nature and extent of this 
and related discove— can no doubt be agree: between the parties 
by the end of the month. 

2.5 Expert reports. Subject to the completion of disccvert,,
a reasonable time for exchange is towards the end of the year. 

2.6 Trial. The trial date has been fixed for March 4th, 
1991, and we do not presently anticipate any procedural reason 
for adjournment. 

3. Legal issues. 

3.1 These are fully set out in the pleadings and were 
expanded in the oral and written skeleton arguments presented at 
the immunity hearing. It is not the purpose of this letter to 
rehearse the arguments on liability available to each party. We 
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refer you to the meter: ai in the ?iaintiffs sk21;tcn ar r t~ 
before Mr Justice Rougier and the Court of Appeal in the public 
interest immunity hearing. 

3.2 Mr Justice agnall referred to the "legal difficulties" 
attendant on the Plaintiffs' case as to duty and causation. 

It cannot reasonably be argued that the Plaintiffs' claim 
must necessarily fail as a matter of law. Mr. Justice Rougier 
did not so find on the discover•, Surmcr.s. It is highly unlikely 
that on the appeal on the immunity issue the Court of Appeal will 
seek to determine the duty question. Indeed there would almost 
certainly be a sense of public outrage if there were such a 
finding against the Plaintiffs without evidence at a trial. 

We imagine that you have noted the conclusion of Mr Justice 
Rougier (at 22A of his judgment) that: 

"As to the facts, whilst stressing that I desire to express 
no opinion whatever on the ultimate outcome, the documents 
I have read which have already been disclosed to my mind are 
sufficient to show that the plaintiffs can raise a prime 
facie case if they car. surmount the initial hurdle of 
showing that they are in a position to sue". 

3.3 The duty issue is a mixed question of law ar+d fact. 
It is inappropriate in litigation of this kind to seek tc 
determine the issue on the pleadings and assumed facts. Any 
Court must be very cautious in determining questions of fact on 
assumed facts, and the risk of doing so unfairly to One side or 
the other is increased where, as here, the existence of any duty 
and the reasonableness of the Defendants' actions can only 
properly be determined on the oral arid documentary evidence at 
a full trial, and will doubtless require that senior civil 
servants give evidence. In any event the duty issue is different 
as between the Plaintiffs and the Central Defendants and the 
Plaintiffs and the Health Authorities. 
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3.4 isst:es o oie ee iity an cats rila n are rsccss 
questions of fact. 

3.5 it follows that if there is no ecmpr then them 
will be a trial at which, inter al'_a, the following issues will 
arise for investigation by the Court with consequent debate by 
the public and the media: 

1. The existence and extent of a duty by the Central 
Defendants, and in particular the Department of Health and 
Welsh Office, towards an identifiable group treated within 
the Natwenal Health Service who were foreseeably at risk of 
personal injury because of the acts and eniss'ons of the 
Central Defendants. 

2. As to the self sufficiency issue, an eshaust_ie 

examination of Governr ent documents and evidence of relevant 
civil servants (whether called or on surpoen a) , and perhaps 
past and present ministers, to sea why there was a failure 
to follow the World Health Organisation's reccnmendaticns 
and the Government's stated policy. 

3. The speed of the Defendants response to the AIDS crii . 
For instance, the delay by the Gcve=--n ent in introducing HIV 
testing of blood donors fro anuary 1585 to Cotober i95. 
4. The legal rpia t i crship between the Central Defendants, az.d 
Health Authorities and doctors in terms of the duty owed to 
National Health Service patients when the Government's acts 
or omissions substantially determine the scope cf treat.nent 
and advice which such authorities and doctors car. give to 
patients. 

5. As to duty and breach the relevant dates of knowledge of 
the Defendants arising on the pleaded issues. 
6. Whether the Bo1am test can be relied on when the doctors 
are advising and treating patients on the basis of non-
medical considerations of economics and resources rather 
than medical considerations. 
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Whatever be the results of the trial cn this and the ot::er 
issues in the case public debata and concern will no doubt 
persist for long after because of the unique featuras cf this 
litigation. :'his no doubt influenced Mr justice Cgnall to 
comment on the "moral" dimension to this case which he said 
should mean that 

"...the public may be entitled to expect from geverrunent 
an appraisal of their position which is not confined solely 
to legal principles to be found in the law of negligsrce en 
problems of proof. Compromise does not betoken any 
admission of blameworthiness. In any event it might be 
argued that any perception by the public of fa;:? t in the 
Defendants may well be si;nificantly less than: the 
opprobrium attached to any apparent unwillincr ss to temper 
the rigours of the law with the promptir.5s c. campassicn." 

We therefore turn to the humane and financial factors that invite 
compromise. 

4. The nature and extent of the Claims. 
4.1 The total number or claimants is about 970. The 

Steering Committee for the Plaintiffs represent a consortium of 
about 70 .fir-:us of solicitors representing the indiv?dual 
Plaintiffs. The Plaintiffs in this litigation represent h 

majority of those haemophiliacs infected with HIV. 

4.2 The claims against each Regional Health Authority can 
be separated as follows. The first figure represents the total 
number of claimants against the Authority, the latter represents 
the number of cases where the Authority is the only Health 
Authority Defendant. The figures are not entirely complete: they 
are based on a study of 896 cases. 
East Anglia 32, 15; Mersey 60, 49; Northern 85, 73; North western 
76, 56; Oxford 91, 59; South Western 47, 24; Theses Nord: East 
88, 51; Thanes North West 25, 6; Thames South Ea3t 111, 67; 
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Thames South West 13, 5; Trent fib, 45; Wales 51, 52; Wessex 94, 

67; Yorkshire 69, 52; Hammersmith and Queen Charlotte's Special 

Health Authority 26, 20; Great Crmond Street Special Health 

Authority 23, 11; others 5. 

4.3 Of the 896 (of about 970) cases studied, 721 ara 

brought by haemophiliacs, of whom 75 have died already, 43 have 

clinical AIDS including six minors, and 32$ have AIDS related 

complex including 59 minors. (We have no information on 34 of th,e 

haemophiliacs). Of 175 intimates who are suing, one has AIDS, 
12 have AIDS related complex, and a further 12 are infected with 
HIV. There are 133 "category g Plaintiffs", that is intimates 
who have not beer. infected with HIV, most of whcm are suf ng 

from psychiatric illnesses, including 78 wives and 40 parents. 

4.4 It would seen that several Plaintiffs e.e even month, 

and several dozer. will die before the anticipated C nclusic.n o: 

the trial. Their defisrdar.ts and their estates will ccnt_n of 

their claims after they rave died. It is believed that all th 

Plaintiffs will die of AIDS eventually, and it may well be that 

most do so in the next few year3. 

There will never have been a trial in this country taking 

place with Plaintiffs in such dire circumstance3. This factrr 

of Impending death was described by Mr Justice Ggnall as being 

"cardinally important". We agree. 

5. Timing and Costs 

Tim 
5.1 A trial of four to sIx months from March 4th 1991, 

followed by a roierved judgment indicates a decision in about 

October 1991 at the earliest. 

5.2 An appeal to the Court of Appeal would be unlikely to 

be heard before early 1992, and could take four to six weeks. 
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5.3 Any a eat its ~ pp to the Appear. Cormnl ~ ..ee of the HCL`sa of 
Lords would follow in the Swr_g, and if leave were grntd tc 
pursue the a. peal a hearing in the Spring or early Su er cf 195Z 
would be likely. 

5.4 5et•~reen new and the Summer of 1992 scores of 
haemophiliacs will die. Public and media interest will be 
unrelenting. 

Costs 

5.5 There are over 700 legally aided Plaintiffs of the toil 
of about 970 claimants, 

5.6 The Plaintiffs costs are already very large and will be 
larger. They consist cf: 

1. The costs of the Steering Comz,ittee in cor.duct=n 5 the 
main proceedings. This includes considering tens of 
thousands of documents and consulting very many expert 
scientists and doctors. 

2. The casts of a lengthy trial and possible appeals to the 
Court of Appear and House of Lords. 

3. The additicr.al costs of precaring nearly a thousand High 
Court actions. 

5.7 We assume that similar costs have been and will be 
incurred by the Central Defendants and, particularly, the Health 
Authorities. 

5.8 Whatever the result of the litigation, the costs will 
be massive, and nearly all will be met by the public as taxpayer. 

5.9 The conclusion is surely compelling. Such monies should 
be expended as part of compensation to these innocent victim 
rather than in legal costs. 
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5.10 In the event of uncertainty, a min.ste-ia1 re`e_rnc2 
to Parliament would certainly confirm that the view we express 
represent decent and humane opinion that, transcends party Inez, 

6. The Value of the Claims: 

6.1 The principal heads of damage common to these claims 
are: 

(a) pain, suffering and lose of amenity; 

(b) past and future financial loss, in particular value of 
care and loss of earnings or earning capacity. 

6.2 General damages for pain, suffering and loss of amenity 
include: 

(a) severe mental injury caused by the fact of, cz fear of 
H.I.V. infection, the occurrence, of AIDS, and its effect 
on the Plaintiff haemophiliacs and their families, 

(b) the physical pain and suffering associated with AIDS, 
(c) reduced life expectancy and the full perception of 
this of those infected with NIv (see SQcticn 1(b) of the 
Adminstration of Justice Act 1962). 

(d) loss of amenity, including social isolation. 

Valuation of this head of damage is so unusual that it may 
well merit trial by jn..~y 

The knowleej; 3 and fear of death - in particular the horrible 
death of an AIDS victim - must produce the most profound 
suffering. We value this head of claim in a broad, but not 
exclusive range, of £40-60,000. (Cf For a minimum starting paint 
the lose by early death from cancer due to industrial disease 

dealt with in Jefferson v Cape Industries kemp Vol.2 7-021. The 
updated value of that award of £19,500 is about £30,OCO). 

6.3 The individual claims have not yet been the subject 
of final advice on quantum from counsel. A very broad estimate 
of the range of value of the claims on the basis of full recovery 
is about L50-100,000. Some will be greater, but few less. This 
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preliminary assessment suggests a total value of these cla_ro as 
being £80M to £90M. 

6.4 In October 1989 the Government made an e:: gratia 
payment of £20,000 to affected haemophiliacs. The MacFarlane 
Trust set up in 1987 administers a fund which was initially £1CM. 
Its objects are to relieve those persons suffering frcr.. 
haemophilia who as a result of receiving infected blood products 
in the United Kingdcm are suffering from AIDS or are infected 
with HIV and are in need of assistance, or the needy dependents 
of such persons. 

Up until the end of March 1990, just over £3M had been 
spent, of which half has been in regular payments of £20 per 
week (increased to £25 in September 1989), and the remainder in 
specific grants, for instance for heating and clothing in t` 
winter. 

6.5 No one wit'-?n earl? ament or without has eve= suggestsd 
that such funds represent adequate compensation to these 
Plaintiffs; indeed, they have not been provided as compensation. 

7. Funding a Settlement 

7.1 The Govern.^ent is invited to cons:de= funding any 
settlement by reference to: 

1. The prospects of losing and the costs of ccmpersatien 
and legal costs incurred as a result. 
2. The saving in legal costs of all parties, which will 
mostly be borne by the taxpayer, if there is an early 
compromise and no trial and appeals. 
3. The financial strain on the budgets of Health Authorities 
in terms of costs and damages should the Plaintiffs succeed; 
and should they lose, irrecoverable costs. We presume that 
the Health Authorities have informed you of the financial 
strain on their budgets; a settlement would also release 
any funding put to reserve on account of these claims. 
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4. The ccntingencv fund maintained by the Governmert in each 
budgetary year of some £3 billion. 
5. The £15.86 7M spent by the Department of Health in the 
year 1989-1990 cn advertising, and the £19M spent by the 
Ministry of Agriculture, rood and Fisheries on the 
salmonella and eggs crisis. 

7.2 In the light of such considerations the settlement of 
these claims can be achieved at relatively modest cost. 

8. Terms and Structure of Settlement: 

8.1 The unique position of these Plaintiffs makes it 
mandatary for their legal advisors to consider a roasona~le 
compromise of their claims. 

8.2 In the event of a reasonable compromisa beinc offered 
which their legal advisors consider acceptable, the Plaintiffs 
will be so advised. 

8.3 The Legal Aid Authorities would then receive ar. cpi^.{oa 
from Counsel advising acceptance of the settlement. This would 
lead to the withdrawal of Legal Aid from any Claimant who refused 
the offer. Those not on Legal Aid who considered refusal would 
face an immediate and overwhelming costs burden if they wised 
to pursue their claims. 

8.4 Any compromise would be based on the full and final 
settlement of all claims by the Plaintiffs against the Defendants 
Special consIderet±cr will ho.— to be given to cases where 
clinical mismanagement is a live issue. 

8.5 Any offer would have to be accompanied by an agreement 
to pay the Plaintiffs costs, which will avoid any burden on the 
Plaintiffs because of the legal aid charge on monies recovered_ 
We consider that it will be appropriate for costs to be or. an 
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indemnity basis - bcth in prircip; e and to act._eve a fair ad expeditious disposal of these proceed:.nys; the rlai.^.tig=s wcu'd then receive the full sum of the settlement offered to thorn. 

Structure of settlement: 
8.6 The alternatives appear to be: 
(a) payment of each claim on the basis of what that plaintiff would be entitled tc recover in a civil Court. If necessazy, as Mr. Justice Ccrail hinted, lead cases could be determ±nod as to quantum so giving guideline for the 
settlement of the other claims with substantial savings as to costs; or 

(b) A similar approach but based on a system of lead cases decided at a private arbitration (as in the claims a .is_-c
form the capsize of the "Herald of Free Enterer 

e" 

a`
Zeebrugge); or 

(C) A lump sun payment to eacl-i claimant; or 
(d) A scheme based en a sca_ti of disability related to 
different heads of cumper.satiCn (similar to the Braid_ r. 
claims scheng operated by ICI in the 1970's) . 

But any of the options must be based on a strict timeta;.le for ultimate payment with adequate prevision for interim payments. 

9. Conclusion: 

In our view, Mr. Justice Ognali was right to take the 
initiative that he did. We are responding to it with the objective of reaching a reasonable compromise if that is possible. After consultation between Counsel and the Steering Committee, Leading Counsel has advised that this letter be sent in its present form. 

We therefore request that this letter is passed on by you to those for whom you act so that we may have a prompt response from you and your clients. 

Whatever the legal view of the Defendants as to the proceedings we presume that any legal advice given will not be 
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based on 
a 

r,gwd 

lnterp:etaticn cf th=e law, and that those 

receiving such advice will feel free to take decisions on the 

basis of what best reflects a just scluticn having regard tc the 

position of the Plaintiffs and the public interest. A:; Mr 

Justice Ognall said: 

"It is in these circumstances that I have thought it proper 

that the advisers to all parties should be invited to convey 

to their respective clients these observations. It might 

be said that I have raised considerations of a political 

rather than a purely legal character. I ackncwledge that. 

But I believe that the legal profession has duty to do its 

best to see that the legal system does not become a 

scapegoat in the eyes of the public for what I fear may be 

perceived as the unjust and inhuman derial of any 

significant A+easure of compensation to the Pla`_nt_ffs. "The 

law must take its course' is not an attractive principle in 

the context of this case." 

We are confident that your ci_ents will respond to our 

approach with magnanimity rather than intransigence, is tha;. 

confidence is borne out a reasonable compromise cf these 

proceedings can only redound to the credit of these Defendants 

in the public domain. 

we treat this letter as open. ccrresponderce and whatever 

the response it is our duty fully to inform all the claimants and 

their Solicitors of whatever transpires between the parties 

arising from this letter. We shall do this by supplying them 

with copies of Mr Justice Ognall's statement, this letter ar.d 

such other correspondence arising from it as occurs between the 

parties. Further it is likely that Counsel will attend meetingo 

of the Plaintiffs in different parts of the country to advise 

them on the progress of their claims. 

Before we take such steps we consider that 14 days is a 

reasonable period in which to call for a reply, over tan weeks 

having passed since the last hearing before Mr Justice Ognall. 

We would be grateful if you would pass this letter on to your lay 
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clients iaunediately, and confirm that you have done so by nc 
later than 4 pm on Friday 14th September 1990. 

Yours faithfully 

GRO-C: Pannone Napier 
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